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STATEMENT IN SUPPORT OF ORAL ARGUMENT

Oral argument should be heard in this case because it raises an issue

of first impression for this Court.
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

In re: Quality Stores, Inc., et al., Debtors

UNITED STATES OF AMERICA,
Appellant,
V.
QSI HOLDINGS, INC,, et al.,

Appellees.

ON APPEAL FROM THE ORDER OF THE UNITES STATES
DISTRICT COURT FOR THE WESTERN DISTRICT OF MICHIGAN

BRIEF OF APPELLEES QUALITY STORES, INC,, et al.

JURISDICTIONAL STATEMENT

This appeal arises from an adversary proceeding commenced by
Quality Stores, Inc., et al. (“Quality Stores” or the “Debtors™)' under Fed. R.

Bankr. P. 7001(1), in a bankruptcy case filed under the United States Bankruptcy

' The Debtors are QSI Holdings, Inc. (f/k/a CT Holdings, Inc.); Quality
Stores, Inc. (f/k/a Central Tractor Farm & Country, Inc.); Country General, Inc.; F
and C Holding, Inc.; FarmandCountry.com, LLC; QSI Newco, Inc.; QSI
Transportation, Inc.; Quality Farm & Fleet, Inc.; Quality Investments, Inc.; Quality
Stores Services, Inc.; and Vision Transportation, Inc.

#12950150 v12 (125284.5)
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Code, 11 US.C. § 101 et seq. (Adversary Case Docket, RE 1-4).2 The United
States Bankruptcy Court for the Western District of Michigan (the “Barkruptcy
Court”) had subject matter jurisdiction of the adversary proceeding under 28
U.S.C. § 1334 and by referral under 28 U.S.C. § 157. Venue in the Western
District of Michigan was appropriate under 28 U.S.C. §§ 1408-1409. The
Honorable James D. Gregg, a United States Bankruptcy Judge serving in the
Western District of Michigan, entered a final judgment in favor of Quality Stores
in the adversary proceeding on November 25, 2008. (RE 1-6).

On December 2, 2008, the United States filed a notice of appeal to the
United States District Court for the Western District of Michigan (the “District
Court”). (RE 1-1). The District Court had subject matter jurisdiction of the appeal
from the Bankruptcy Court’s final judgment under 28 U.S.C. § 158(a)(1). On
February 23, 2010, the District Court entered an order affirming the judgment of
the Bankruptcy Court and the Honorable Janet T. Neff issued a written opinion

supporting the District Court’s decision. (RE 13).

2«RE - " refers to the District Court’s record entry numbers and, where
applicable, attachment number; the symbol “” refers to paragraph and the
abbreviation “Ex.” refers to exhibit.

#12950150 v12 (125284 5)
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On April 23, 2010, the United States filed a notice of appeal to the
United States Court of Appeals for the Sixth Circuit (this “Court”). (RE 17). This
Court has subject matter jurisdiction of the appeal pursuant to 28 U.S.C. § 1291.

STATEMENT OF ISSUES

Whether the courts below committed legal error in holding that
payments constituting “supplemental unemployment compensation benefits” as
defined in 26 U.S.C. § 3402(0) (hereinafter sometimes referred to as “SUB
payments”) do not constitute “wages” subject to taxation under the Federal
Insurance Contributions Act, 26 U.S.C. §§ 3101-3128 (“FICA”).

Where the parties stipulated and agreed that the severance payments
made by Quality Stores to employees qualified as supplemental unemployment
compensation benefits as defined in 26 U.S.C. § 3402(0), whether the courts below
committed legal error in holding that such payments were not wages subject to
taxation under FICA.

Whether the courts below committed legal error in holding that the
payments made by Quality Stores to employees did not constitute “wages” subject
to taxation under FICA based upon the plain language of the applicable provisions
of the Internal Revenue Code of 1986, as amended, 26 U.S.C. § 1 et. seq. (the

“Internal Revenue Code” or the “Code”) where no Treasury Regulation including

H12950150 vi2 (125284.5)
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supplemental unemployment compensation benefits as wages under FICA has been

promulgated.

APPELLATE STANDARD OF REVIEW

The Bankruptcy Court decided this matter on summary judgment as a
matter of law based upon stipulated facts. The interpretation of a statute in the
context of undisputed facts is a question of law. See, e.g., United States v. Parke,
Davis & Co., 362 U.S. 29, 44-45 (1960). This Court may review the decision of
the District Court that affirmed the Bankruptcy Court de novo. See, e.g., Pierce v.
Underwood, 487 U.S. 552, 557-58 (1988); Stevenson v. J.C. Bradford & Co. (In
re: Cannon), 277 F.3d 838, 849 (6th Cir. 2002).

STATEMENT OF THE CASE
This appeal arises from Adversary Proceeding No. 05-80573 (JDG)

(the “Adversary Proceeding”) filed by the Debtors against the United States of
America Department of Treasury, Internal Revenue Service (the “Government” or
the “IRS”) in the Bankruptcy Court. (Adversary Case Docket, RE 1-4). Quality
Stores consists of the post-confirmation estates of the Debtors which were created
on May 13, 2002 pursuant to an order entered by the Bankruptcy Court on May 3,

2002 confirming the Debtors’ First Amended Joint Plan of Reorganization (the

#12950150 v12 (125284.5)



Case: 10-1563 Document: 006110727614 Filed: 09/08/2010 Page: 15

“Plan”).” (RE 1-33, 1-34). In the Complaint commencing the Adversary
Proceeding, Quality Stores sought turnover by the Government of overpaid
employer and employee taxes paid pursuant to FICA plus interest pursuant to
§ 6611 of the Code. (Complaint, RE 1-27). On July 7, 2005, the Government filed
its Answer to the Complaint. (RE 1-24).

On August 15, 2006, the parties filed a Joint Stipulation of
Undisputed Facts. (RE 1-20). On September 1, 2006, the parties each filed a
motion for summary judgment. (RE 1-15 through 1-19). On February 21, 2008,
the Bankruptcy Court entered an Opinion and Order Regarding Severance Pay and
FICA Contributions. (RE 1-12, 1-13). In its Opinion, the Bankruptcy Court
determined that the Debtors were not liable for FICA taxes and that the bankruptcy
estate was entitled to a refund of the FICA taxes previously paid. (RE 1-13 at 18-
19); Quality Stores, Inc. v. U. S.,383 B.R. 67, 77-78 (Bankr. W.D. Mich. 2008).
On May 16, 2008, the Government filed a Motion for Reconsideration. (RE 1-11).

On August 29, 2008, the Bankruptcy Court entered an Order granting the

3 On November 24, 2008, the Bankruptcy Court entered an order approving
a stipulation pursuant to which, inter alia, all rights, duties and responsibilities of
the Debtors described in the Plan were vested exclusively in the Chief Litigation
Officer appointed pursuant to the Plan for the benefit of the Holders of Allowed
Unsecured Claims under the Plan. Rivershore Advisors, LLC serves as the Chief
Litigation Officer.

#12950150 v12 (125284.5)
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Government’s Motion for Reconsideration and ratifying the Bankruptcy Court’s
prior Opinion and Order. (RE 1-10).

On or about November 10, 2008, the parties filed a stipulation
regarding the amount of the FICA tax refund to be paid. (RE 1-7 at3). On
November 25, 2008, the Bankruptcy Court entered a Final Judgment in favor of the
Plaintiff in the amount of $1,000,125 plus interest as provided by law. (RE 1-6).
On December 2, 2008, the Government filed a Notice of Appeal and a Statement
of Election to Have the Appeal Heard by the District Court. (RE 1-1, 1-5). On
February 23, 2010, the District Court entered an order affirming the judgment of
the Bankruptcy Court and issued a written opinion supporting its decision. (RE 13,
14). On April 23, 2010, the Government filed a Notice of Appeal to this Court.
(RE 17).

STATEMENT OF FACTS

The facts in this case are undisputed. Employees of Quality Stores
received severance pay resulting from their involuntary termination from
employment because of business cessation. (District Court Opinion, RE 13 at 2;
see also Bankruptcy Court Opinion, RE 1-13 at 1). The money received, without
question, constitutes “income” within the meaning of the Internal Revenue Code.

(RE 1-13 at 1). The question is whether the receipt of the severance pay by the

#12950150 v12 (125284.5)
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employees constitutes “wages” as well. (RE 1-13 at 1; RE 13 at 5). “Income” and
“wages” are not coterminous. (RE 1-13 at 1-2).

Prior to the filing of their bankruptcy cases, the Debtors operated a
chain of retail stores specializing in agricultural supplies and related products.
(Joint Stipulation, RE 1-20 at 3, § 12). During the period preceding the bankruptcy
cases (the “Prepetition Period”), the Debtors were forced to close approximately
sixty-three stores and nine distribution centers. (Jt. Stip;, RE 1-20 at 3,9 13). The
Debtors also terminated approximately seventy-five employees at their corporate
office during the Prepetition Period. (Jt. Stip., RE 1-20 at 3, ] 13).

On October 20, 2001, an involuntary Chapter 11 petition was filed
against the Debtors. (Jt. Stip., RE 1-20 at 2, § 2). Quality Stores answered the
involuntary petition and consented to the entry of an order for relief on November
1,2001. (Jt. Stip., RE 1-20 at 2, § 2). The remaining Debtors also commenced
voluntary chapter 11 cases on November 1, 2001. (Jt. Stip., RE 1-20 at 2, § 2).
After the petition date (the “Postpetition Period”), the Debtors closed their
remaining 311 stores and three distribution centers. (Jt. Stip., RE 1-20 at 3-4,
13). The Debtors also terminated all of their remaining employees. (Jt. Stip., RE
1-20 at 3-4, § 13).

The Debtors made severance payments to employees who were

terminated during both the Prepetition and Postpetition Periods (collectively, the
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“Severance Payments”). (Jt. Stip., RE 1-20 at 4, § 14). The parties agree that the
Severance Payments were made “pursuant to [severance plans] maintained by the
Debtors.” (Jt. Stip., RE 1-20 at 4, | 15). The parties further stipulated that the
Severance Payments were made “because of the employees’ involuntary separation
from employment,” which resulted “directly from a reduction in force or the
discontinuance of a plant or operation.” (Jt. Stip., RE 1-20 at 4, 9 15). The
Severance Payments were included in the employees’ gross income, and the
Debtors reported the Severance Payments as wages on the W-2 forms issued to
employees. (Jt. Stip., RE 1-20 at 4,99 16, 17). The Debtors withheld federal
income tax and the employees’ share of FICA tax from the Severance Payments.
(Jt. Stip., RE 1-20 at 4, 9 17). The Debtors also paid the employer’s share of FICA
tax with respect to the Severance Payments. (Jt. Stip., RE 1-20 at 4, § 17).
Approximately $382,362 of the total refund requested in the
Adversary Proceeding is attributable to Severance Payments made under the
Prepetition Severance Plan. (Jt. Stip., RE 1-20 at 5, § 24). Approximately
$617,763 of the total refund requested in the Adversary Proceeding is attributable
to payments made under the Postpetition Severance Plan. (Jt. Stip., RE 1-20 at 5, §

31).
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The approximately 900 employees who were subsequently employed
by the companies who purchased the Debtors’ assets did not receive any severance
pay. (Jt. Stip., RE 1-20 at 6, § 30).

On September 17, 2002, the Debtors filed fifteen separate refund
claims with the IRS, seeking to recover $1,000,125 in overpaid FICA taxes.* {Jt.
Stip., RE 1-20 at 3,  8). On June 1, 2005, the Debtors commenced the Adversary
Proceeding. (Jt. Stip., RE 1-27). The Debtors seek to compel the IRS to turn over
the overpaid FICA taxes, plus interest, as property of the Debtors’ bankruptcy
estate. Because the issue presented in the Adversary Proceeding was a purely legal
question, the parties filed stipulated facts and cross motions for summary
judgment. (RE 1-15 through 1-20).

SUMMARY OF ARGUMENT

This case presents an issue of first impression in this circuit which is
straightforward: Because (i) the term “wages” is defined “substantially
identically” under Chapter 21 (FICA taxation) and Chapter 24 (income tax
withholding) of the Internal Revenue Code, (ii) under the plain meaning and
legislative history of the statute, all SUB payments as defined in § 3402(0) in

Chapter 24 of the Code are nonwages and (iii) the Supreme Court has held that the

* This amount includes the employer’s share of FICA taxes paid by the
Debtors and the employees’ share of FICA taxes for those employees who
consented to permit the Debtors to make the refund request on their behalf.
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term “wages” must be given the same meaning under Chapters 21 and 24 of the
Code, all SUB payments are nonwages for purposes of FICA taxation.

For FICA tax purposes, § 3121(a) of the Code defines “wages” as “all
remuneration for employment, including the cash value of all remuneration
(including benefits) paid in any medium other than cash.” 26 U.S.C. § 3121(a).
The term “employment” is defined as “any service performed by an employee for
the person employing him.” 26 U.S.C. § 3121(b). Therefore, reading the sections
together, “wages” for FICA tax purposes means “all remuneration” for “any
service performed by an employee for the person employing him.” For income tax
withholding purposes, “wages” is defined in virtually identical terms by § 3401(a)
of the Code as “all remuneration for services performed by an employee for his
employer, including the cash value of all remuneration (including benefits paid) in
any medium other than cash.” 26 U.S.C. § 3401(a). Because the Severance
Payments all constitute SUB payments (defined below) and because SUB
payments do not constitute “remuneration for service performed by an employee,”
the Severance Payments are not “wages” and, accordingly, are not subject to FICA
taxation.

In 1969, Congress enacted § 3402(o) of the Code. 26 U.S.C.

§ 3402(0). The purpose of this section was to authorize the withholding of income

taxes from certain types of payments “other than wages,” specifically including
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(i) “supplemental unemployment compensation benefits” (SUB payments), (ii)
“annuities” and (iii) “sick pay.” Id. Section 3402(0)(2) defines the foregoing three
types of nonwages. SUB payments are defined as “amounts which are paid to an
employee, pursuant to a plan to which the employer is a party, because of an
employee’s involuntary separation from employment (whether or not such
separation is temporary), resulting directly from a reduction in force, the
discontinuance of a plant or operation, or other similar conditions, but only to the
extent such benefits are includable in the employee’s gross income.” 26 U.S.C.
§ 3402(0)(2)(A). It is clear that, under the plain meaning of the statute, all
payments qualifying as SUB payments as defined in § 3402(0) constitute
nonwages. The parties in this case have stipulated that the Severance Payments
meet the foregoing statutory definition of SUB payments.

The United States Supreme Court’s holding in Rowan Cos., Inc. v.
U.S., 452 U.S. 247 (1981), requires that the definition of wages under FICA
(Chapter 24) be construed in pari materia with the definitions in the income tax
withholding parts of the Code (Chapter 21). Because SUB payments clearly are
nonwages for purposes of income tax withholding, SUB payments are also not
wages for purposes of FICA taxation. Notwithstanding the Government’s
arguments to the contrary, the Supreme Court’s decision in Rowan clearly

continues to be good law and binding on this Court. While a subsequent
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amendment of the Code (the so-called “de-coupling amendment”) enacted in 1983
authorized the IRS by regulation to alter the holding of Rowan by providing for
varying exclusions from wages for income tax withholding and FICA tax purposes,
the IRS has not acted on its authority to promulgate such regulations. Indeed, the
plain meaning of the de-coupling amendment actually confirms the continued
validity of Rowan. This Court has expressly acknowledged the continuing validity
of Rowan. Thus, the holding of Rowan that “wages” must be given the same
meaning under Chapters 21 and 24 of the Code remains in effect and it is a binding
precedent on the issue before this Court.

All of the other decisions of this Court cited by the Government are
distinguishable and do not support its position.

The contrary holding of the Federal Circuit in CSX Corp., Inc. v. U.S.,
518 F.3d 1328 (Fed. Cir. 2008) -- regarding the construction of § 3402(0) -- was
not persuasive to the lower courts in this case and should not be followed by this
Court. After stating that the issue of statutory construction was “complex,” that
“the correct resolution of the issue [was] far from obvious” and that the Court of
Federal Claims’ “lucid analysis of the issue [had] substantial force,” the Federal
Circuit, which otherwise had largely affirmed the decision of the Court of Federal

Claims in CSX, rejected the lower court’s statutory construction analysis with
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flawed reasoning and without reconciling its holding with the legislative history of
§ 3402(o) which it expressly acknowledged and quoted in its opinion.

The Government argues that the Severance Payments constitute
“dismissal payments” that, prior to a 1950 amendment of the Social Security Act,
would have been nonwages but that as a result of that amendment constitute wages
subject to FICA taxation. For the reasons hereinafter explained in more detail, this
argument is completely without merit and, in any event, is a “red herring.”
Dismissal payments (which, essentially, are payments made to an employee after
his/her involuntary separation from employment) are not automatically wages
under FICA and, most importantly, dismissal payments and SUB payments are not
synonymous. Thus, the fact that some dismissal payments may constitute wages
for purposes of FICA does not mean that any SUB payments constitute wages for
purposes of FICA. The Government’s attempt to equate SUB payments with
dismissal payments simply obscures the issue before this Court and does not
support the Government’s argument.

The Revenue Rulings relied upon by the Government have not been
longstanding and consistent so as to be entitled to judicial deference. On the
contrary, the Revenue Rulings have been inconsistent and varying over time.
Indeed, at least one of the Revenue Rulings appears to be inconsistent with the

plain meaning of the statute.
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Accordingly, based upon the plain language of the statute, the
legislative history and applicable Supreme Court authority that remains binding on
this Court, the District Court’s holding that the Severance Payments were not

subject to FICA taxation was correct and should be affirmed.

ARGUMENT

I The statutory definitions of “wages” in the FICA provisions (Chapter
21) and income tax withholding provisions (Chapter 24) of the Internal
Revenue Code are substantially identical

2% <6

FICA taxes are imposed on employees’ “wages” “to fund Social
Security and Medicare Benefits.” Appoloni v. United States, 450 F.3d 185, 189
(6th Cir. 2006), cert. denied, 549 U.S. 1165 (2007). For purposes of FICA,

§ 3121(a) of the Internal Revenue Code defines “wages” as “all remuneration for
employment, including the cash value of all remuneration (including benefits) paid
in any medium other than cash.” 26 U.S.C. § 3121(a).” The term “employment” is
defined as “any service performed by an employee for the person employing him.”
26 U.S.C. § 3121(b). Therefore, reading the sections together, “wages” for FICA
tax purposes means “all remuneration” for “any service performed by an employee

for the person employing him.” Quality Stores does not dispute that the broad,

inclusive nature of this definition has been recognized by both the United States

3 See Addenda, B-1.
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Supreme Court and this Court. See Social Sec. Bd. v. Nierotko, 327 U.S. 358, 365-
66 (1946); Gerbec v. United States, 164 F.3d 1015, 1026 (6th Cir. 1999). Quality
Stores also acknowledges that a broad interpretation of this definition has been
deemed consistent with Congress’s intent to “impose FICA taxes on a broad range
of remuneration in order to accomplish the remedial purposes of the Social
Security Act.” Appoloni, 450 F.3d at 190 (citation omitted). ‘“Nonetheless, this
purpose is not unlimited. The statutory enactments make clear that at some point a
line is to be drawn on the taxation of employee financial benefits; otherwise, the
benefits become the basis of the very taxes collected to return as benefits.” Quality
Store, Inc. v. U.S., 424 B.R. 237, 244 (W.D. Mich. 2010).

An employee’s “wages” are also the basis for measuring an
employer’s obligations under the income tax withholding provisions of the Code.
Rowan Cos., Inc. v. United States, 452 U.S. 247, 254 (1981). For income tax
withholding purposes, Congress chose to define the term “wages” in “substantially
the same language that it used in FICA. ...” Rowan, 452 U.S. at 255.
Specifically, the income tax withholding provisions of the Code define “wages” as
“all remuneration (other than fees paid to a public official) for services performed

by an employee for his employer, including the cash value of all remuneration
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(including benefits) paid in any medium other than cash.” 26 U.S.C. § 3401(a).
As the United States Supreme Court has noted, the definitions of wages in

§ 3121(a), (b) (Chapter 21 — FICA) and § 3401(a) (Chapter 24 — income tax
withholding) are “substantially identical.” Rowan, 452 U.S. at 249-50, 252.

In the income tax context, § 3402(0)’ extends the withholding
requirement to “certain payments other than wages” including (1) “any
supplemental unemployment compensation benefit paid to an individual;” (2)
certain annuity payments to an individual; and (3) certain payments of sick pay to
an individual. 26 U.S.C. § 3402(0) (emphasis added). Section 3402(0)(1) states
that each of these types of payments shall be “treated as if it were a payment of
wages” for income tax withholding purposes. 26 U.S.C. § 3402(o)(1) (emphasis
added). The Internal Revenue Code defines “supplemental unemployment
compensation benefits” as:

amounts which are paid to an employee, pursuant to a

plan to which the employer is a party, because of an

employee’s involuntary separation from employment

(whether or not such separation is temporary), resulting

directly from a reduction in force, the discontinuance of a

plant or operation, or other similar conditions, but only to

the extent such benefits are includible in the employee’s
gross income.

® See Addenda, B-2.
7 See Addenda, B-3.
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26 U.S.C. § 3402(0)(2)(A).

SUB payments are not wages for income tax withholding purposes
because they are not “remuneration for services” and they do not constitute wages
for FICA taxation purposes because they are not “remuneration for service
performed by an employee.” For income tax withholding purposes, SUB payments
are treated as if they are wages pursuant to § 3402(o) of the Code. Because the
Severance Payments indisputably constituted SUB payments, the courts below
correctly held that the Severance Payments were not subject to FICA taxation.

The Government’s suggestion that the lower courts focused too much
on § 3402(o) and failed to consider adequately the language of § 3121(a) in their
analysis is unfounded. Both the Bankruptcy Court and the District Court
considered the definition of “wages” found in § 3121(a) and the Bankruptcy Court
specifically noted, as did the Supreme Court in Rowan, that the term “wages” is
defined in substantially the same language in the ‘FICA tax provisions as in the
income tax withholding provisions. See Rowan, 452 U.S. at 255; Quality Stores,

424 B.R. at 241; Quality Stores, 383 B.R. at 70-71.°

® The Government’s argument that Quality Stores and the lower courts
improperly relied upon a provision in the withholding tax chapter of the Code to
define the meaning of a term in the FICA chapter (see Government Brief at 23, 37,
43) is inconsistent and not credible, given that the Government itself has relied
upon Treasury Regulations promulgated by the IRS to implement the income tax
withholding provisions of the Code to interpret the FICA tax requirements. See,

{continued...)
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II.  All SUB payments as defined in the Code clearly are nonwages

A.  Section 3402(0) in Chapter 24 of the Code and its legislative
history

Section 3402(0) extends the income tax withholding requirement to
“certain payments other than wages.” More specifically, § 3402(0)(1) states that
each of the following payments should be “treated as if it were a payment of
wages.” (1) any supplemental unemployment compensation benefit paid to an
individual; (2) certain payments of annuities to an individual; and (3) certain
payments of sick pay to an individual. 26 U.S.C. § 3402(o)(1). Section 3402(o)
makes it clear that the three enumerated categories of payments — including
supplemental unemployment compensation benefits — are not wages, but are
treated for federal income tax withholding purposes as if they are wages.
Practically, this means that employers are required to withhold federal income
taxes from these payments. Since these payments are taxable income to the

employee, the purpose of § 3402(0) is to ensure that sufficient income taxes are

(continued...)

e.g., Rev. Rul. 71-408, 1971-2 C. B. 340 (citing Treas. Reg. § 31.3401(a)-1(b)(4),
from the withholding tax provisions, in analyzing whether certain severance
payments were subject to FICA taxation). Indeed, the Government’s entire
argument regarding the treatment of “dismissal pay” as wages for FICA tax
purposes (see Government Brief at 22, 31, 35, 60) is premised largely upon a
Treasury Regulation that was promulgated by the IRS to implement the income tax
withholding provisions.

18-
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withheld from the payment when such amounts are paid to the employee. As
explained below, Congress was concerned that the employee might have to pay
out-of-pocket on April 15 for the income taxes due on the payments, thus
potentially requiring the employee to make a payment of an unexpectedly large
amount.

As originally enacted in 1969, § 3402(o) covered only supplemental
unemployment compensation benefits and annuities, the categories of nonwages
referred to in subparagraphs (A) and (B) of § 3402(0)(1). See Pub. L. No. 91-172,
83 Stat. 487 (1969). Section 3402(o) was amended in 1980 to extend withholding
to another category of nonwages, i.e., sick pay made by third parties. See Pub. L.
No. 96-601, section 4, 94 Stat. 3495, 3496-98 (1980); see also CSX Corp., Inc. v.
U.S., 52 Fed. Cl. 208, 215 n.11 (Fed. Cl. 2002), affirmed in part, reversed in part,
CSX Corp. v. U.S., 518 F.3d 1328 (Fed. Cir. 2008).

The legislative history of § 3402(o) makes it crystal clear that
Congress considered SUB payments to be nonwages:

Present law.--Under present law, supplemental

unemployment benefits are not subject to withholding

because they do not constitute wages or remuneration for
services.

General reasons for change.--Supplemental
unemployment compensation benefits . . . paid by
employers are generally taxable income to the recipient.
Consequently, the absence of withholding on these
benefits may require a significant final tax payment by
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the taxpayer receiving them. The committee concluded
that although these benefits are not wages, since they are
generally taxable payments they should be subject to
withholding to avoid the final tax payment problem for
employees.

S. Rep. No. 91-552, at 268 (1969) , reprinted in 1969 U.S.C.C.A.N 2027, 2305-06
(emphasis added).

Notwithstanding the Government’s contention to the contrary, the
statement in the Senate Finance Committee Report that SUB payments did not
constitute wages “under present law” is accurate. In CSX, the Federal Circuit
observed: “During the 1960s, SUB payments were treated, for income tax
purposes, as ordinary income to the recipient, but not as wages for purposes of
either the income tax withholding statutes or FICA.” CSX, 518 F.3d at 1336
(emphasis added). The definition of SUB payments enacted in § 3402(0) was
derived almost verbatim from a 1960 amendment to § 501(c) of the Code which
provided a tax exemption for any trust that was used as a vehicle to pay SUB
payments. See Pub. L. No. 86-667, 74 Stat. 534 (1960); see also CSX, 518 F.3d at
1336-37.

The Senate Report concluded that “[t]he withholding requirements

applicable to withholding on wages are to apply to these nonwage payments.” Id.

at 2306 (emphasis added).
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“In surveying legislative history we have repeatedly stated that the
authoritative source for finding the Legislature’s intent lies in the Committee
Reports on the bill which ‘represent|t] the considered and collective understanding
of those Congressmen involved in drafting and studying proposed legislation.’”
Garcia v. United States., 469 U.S. 70, 76 (1984) (quoting Zuber v. Allen, 396 U.S.
168, 186 (1969)). Thus, the legislative history of § 3402(0) of the Code makes it
clear that SUB payments are not wages because such amounts do not constitute
“remuneration for services.”

The Government seeks to downplay this legislative history,
contending that by referring to “present law,” ° the Senate Finance Committee
Report “necessarily refer[red] to the IRS’s Revenue Rulings regarding SUB pay.”
(See Government Brief at 39). Under the Government’s view, Congress
considered most SUB payments to be “dismissal payments” that constituted wages.
This interpretation, however, does not explain the Committee Report’s statement
that SUB payments were not considered “remuneration for services.” Moreover,
while the Government now categorizes it as “errant” (see Government Brief at 31,
n.5), Rev. Rul. 77-347,"° issued eight years after § 3402(0) was enacted, is

consistent with the Federal Circuit’s conclusion that “during the 1960s, SUB

® See quote from Senate Finance Committee Report at 19 supra.

19 See discussion at 55 infra.
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payments were [not] treated ... as wages for purposes of either the income tax
withholding statutes or FICA.” CSX, 518 F.3d at 1336.

B.  Based upon the plain meaning of the statute, all SUB
payments as defined in Section 3402(0) of the Code are
nonwages

It is well settled that, whenever possible, federal courts are required to
interpret statutes in accordance with their plain language and meaning without
referring to legislative history or other extrinsic evidence. Lamie v. U.S. Trustee,
540 U.S. 526, 534-39 (2004); Patterson v. Shumate, 504 U.S. 753, 757-59 (1992);
United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 242 (1989); Chrysler
Corp. v. Commissioner of Internal Revenue, 436 F.3d 644, 654-56 (6th Cir. 2006),
In re Comshare Inc. Securities Litigation, 183 F.3d 542, 549 (6th Cir. 1999).
“Resort to legislative history is only justified where the face of the Act is
inescapably ambiguous. . ..” Garcia v. United States, 469 U.S. 70, 76 n.3 (1984)
(quoting Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 395-96
(1951) (Jackson, J., concurring)).

The language and design of § 3402(0) makes it clear that, based upon
the plain meaning of the statute, a/l payments constituting SUB payments as
defined therein constitute nonwages. First, the statement that SUB payments “shall
be treated as if [they are] a payment of wages” strongly suggests that SUB

payments are nonwages. As the District Court noted, if SUB payments constitute
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wages, there would be no need to treat them as though they are wages, i.e., the
withholding of income taxes would not need to be extended to such payments. See
424 B.R. at 246.

Fﬁrther support for this construction derives from a comparison of the
language of subparagraphs (A), (B) and (C) of § 3402(0)(1). Subparagraph (C) of
§ 3402(0)(1) refers to any “payment to an individual of sick pay which does rnot
constitute wages.” The words “which does not constitute wages” are included
because payments of sick pay to an individual by an employer do constitute wages,
whereas payments of sick pay to an individual by a third party, like an insurer,
generally do not constitute wages. “No tax is specifically required to be withheld
upon any wage confinuation payment made by a person who is not the employer.”
S. Rep. No. 96-1033, at 11 (1980); see also, CSX, 52 Fed. Cl. at 215. Thus, the
language of subparagraph (C) of § 3402(o)(1) distinguishes between certain
payments of sick pay that do constitute wages and other payments of sick pay that
do not constitute wages. By contrast, neither subparagraph (A) nor subparagraph
(B) of § 3402(0)(1) distinguishes between wages and nonwages because all SUB
payments under subparagraph (A) and all annuity payments under subparagraph

(B) are considered nonwages. See CSX, 52 Fed. Cl. at 215-16."

" While annuity payments were considered “remuneration” when § 3402(0)

was enacted, Congress recognized that “present law specifically excludes ... [such
{continued...}
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Similarly, subparagraph (C) of § 3402(0)(1) includes the parenthetical
“(determined without regard to this subsection).” The clear implication is that,
without that parenthetical, subsection (0) of § 3402 would determine whether such
payments constitute wages. Once again, the qualifying language contained in the
parenthetical in subparagraph (C) of § 3402(0) with regard to sick pay does not
appear in either subparagraph (A) or subparagraph (B) because SUB payments and

annuities are determined by subsection (0) of § 3402 to be nonwages."?

{continued...)

payments] from the definition of wages.” CSX, 52 Fed. Cl. at 215 and n.10,
quoting S. Rep. No. 91-552, at 268 (1969) and citing 26 U.S.C. §§3401(a)(12)(B)
and 3121(a)(5)(B) (1964).

> The Government points out that while two of three types of payments
“treated as wages” by § 3402(o) for income tax withholding purposes, i.e., annuity
payments and sick pay, are also specifically excluded from the definition of wages
for FICA purposes under § 3121(a), SUB payments are not excluded under
§ 3121(a). The Government argues that it was unnecessary for Congress to
exclude annuity payments and sick pay from FICA’s definition of “wages” if all
three of the items referred to in § 3402(0), including SUB payments, were already
considered nonwages for purposes of FICA. (See Government Brief at 42). In
rejecting this argument, the Bankruptcy Court noted the disparate nature of the
types of payments involved. Contrasting the treatment of SUB payments and
annuity payments, the court noted that annuity payments, as a threshold matter, are
considered “remuneration for services” and are thus deemed “wages.” However,
annuity payments are specifically excluded from the definition of “wages” under
Chapters 21 and 24. See 26 U.S.C. §§ 3121(a)(5)(B) and 3401(a)(12)(B). By
enacting § 3402(0), Congress gave employees the option of requesting that such
payments be subject to income tax withholding. The court contrasted the treatment
of SUB payments: “Supplemental unemployment compensation benefits, on the
other hand, are not considered to be ‘remuneration for services.” Accordingly,
these types of payments do not initially fall under the statutory definitions of

{continued...)
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Thus, it is clear that all payments that qualify as SUB payments as
defined in § 3402(o) of the Code are nonwages and the parties have stipulated that
the Severance Payments fall within that definition. The only issue is whether the
Severance Payments constitute nonwages not only for purposes of income tax
withholding (Chapter 24 of the Code) but also for purposes of FICA taxation
(Chapter 21 of the Code).

The only Code provisions that define “supplemental unemployment
compensation benefits” are § 501(c)(17) (26 U.S.C. § 501(c)(17)) and
§ 3402(0)(2)(A) and the latter section is the only provision which expresses the
intent of Congress as to whether such payments are wages or nonwages. In
addition, as noted above (see discussion at 18-21 supra.), the legislative history of
§ 3402(o) suggests that SUB payments were considered nonwages for purposes of
both income tax withholding and FICA taxation. Moreover, as the Government
itself has demonstrated by its arguments in this case, the IRS relies upon statutory

provisions and regulations governing income tax withholding in making

(continued...)

“wages” and there is no good reason to specifically exclude them from FICA
taxation.” Quality Stores, 383 B.R. at 76. See also the Court of Federal Claims’
discussion of this point in CSX, 52 Fed. CI. at 214-16. While the exclusion of sick
pay under § 3121(a) was arguably unnecessary because sick pay is not considered
wages, this redundancy in the statute does not imply that it was also necessary to
expressly exclude SUB payments.
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interpretations and providing guidance under the FICA provisions. See, e.g.,
discussion at 17, n. 8 supra., 28, n. 13 infra. and 29, n. 14 infra. and accompanying
text. Thus, without regard to the impact of the Supreme Court’s later decision in
Rowan Co., Inc. v. United States, 452 U.S. 247 (1981) (dis;cussed at 31-42 infra),
§ 3402(o) and its legislative history are properly considered in determining
whether SUB payments constitute wages for purposes of FICA taxation and
strongly suggest that such payments are not wages under FICA. In any event,
because, as explained below, Rowan requires that the term “wages” be given the
same meaning under the income tax withholding and FICA tax provisions,
payments falling within the statutory definition of SUB payments under § 3402(0)
constitute nonwages not only for purposes of income tax withholding but also for
purposes of FICA taxation. Therefore, the Severance Payments constitute
nonwages.

C. Neither the Social Security Act Amendments of 1950 nor

the treatment of “dismissal pay” are relevant to the issue
before this Court

The Government states in its Brief that since the enactment of the
Social Security Act Amendments of 1950, Pub. L. No. 81-734, ch. 809, 64 Stat.
477 (the “1950 Amendment”), “there can be no dispute that ... dismissal pay
constitutes wages for purposes of FICA tax.” (See Government Brief at 30-31).
First, that statement is inaccurate and misleading. Second, the entire issue of
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“dismissal pay” and the 1950 Amendment is a huge “red herring” that merely
serves to obscure the issue before this Court and does not support the
Government’s argument.

The Government asserts that “Prior to 1950, ‘dismissal pay’ was
specifically excluded from FICA’s definition of wages.” (See Government Brief at
30, citing the Social Security Act Amendments of 1939, Pub. L. No. 76-379, ch.
666, 53 Stat. 1360, 1384, codified at Code § 1426(a)(4) (1939)). The
Government’s assertion is flatly wrong. Prior to 1950, most “dismissal pay”
(defined in Treas. Reg. § 31.3401(a)-1(b)(4), promulgated in 1945, as “any
payment made by an employer on account of involuntary separation of the
employee from the service of the employer”) was not excluded from the definition
of “wages” under FICA. Rather, only a small category of dismissal payments, i.e.,
dismissal payments that an employer was not legally required to make, was
excluded. See S. Rep. No. 76-734, at 54 (1939) (accompanying H. R. 6635,
amending the Social Security Act) (attached hereto in Addenda, C-1 at 54; see
also CSX, 518 F.3d at 1344. The 1950 Amendment simply provided that all
dismissal payments would not be excluded from the definition of “wages” under
FICA, a change that was not expected to have significant revenue implications
(since most dismissal payments were already not excluded). “The increase in the

amount of taxable wages which will result from the adoption of this
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recommendation, in the opinion of your subcommittee, will be inconsequential.”
Staff of the Subcommittee on Social Security to the Committee Ways and Means,
80™ Cong., Report on Social Security Amendments (Comm. Print 1948), at 14
(attached hereto in Addenda , C-2 at 14). In any event, both before and after the
1950 Amendment, whether dismissal payments constitute wages for purposes of
FICA in a particular case depends on whether the payments are determined to be
“remuneration for any service performed by an employee” based on a factual
review. 26 U.S.C. § 3121(a), (b); see also Hearings on H.R. 6635 Before the S.
Comm. on Finance, 76™ Cong. 1 (1939), at 372-73; Regulations 90 relating to the
Excise Tax On Employers Under Title IX of the Social Security Act, Article 209(f)
(Washington: Supt. Docs., 1936) (attached hereto in Addenda, C-3 at 372-73; C-4
at 13)."® Thus, while it is true that after 1950 no dismissal payments were
automatically excluded from the definition of wages under FICA, dismissal

payments also were not automatically included in the definition of wages under

'* While the Government argues, based upon a Treasury Regulation issued to
implement the income tax withholding provisions (see Treas. Reg. § 31.3401(a)-
1(b)(4), discussed at 29-30 infra.), and some courts have held that, after the 1950
Amendment, all dismissal payments constituted wages under FICA (see
Government Brief at 30, citing CSX, 518 F.3d at 1334 and Abrahamsen v. United
States, 228 F.3d 1360, 1364 (Fed. Cir. 2000)), that is plainly not the case. Based
upon the plain meaning of § 3121(a), (b), whether dismissal payments constitute
wages for purposes of FICA in any particular case depends on whether such
payments constitute “remuneration for any service performed by an employee.”
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FICA. Rather, only dismissal payments comprising “remuneration for any service
performed by an employee” were wages. This interpretation is compelled by the
plain meaning of § 3121(a), (b) (which define “wages” as “remuneration for any
service performed by an employee”) and is the only way to ekplain the IRS’
issuance in 1956 of Revenue Ruling 56-249, which provided that certain dismissal
payments which met the IRS’ test set forth therein did not constitute wages subject
to FICA taxation. See Rev. Rul. 56-249, 1956-1 C. B. 488.

“Dismissal payments” and “SUB payments” are not synonymous.
Thus, the fact that some dismissal payments may constitute wages under FICA
does not mean that any SUB payments constitute wages under FICA.

The Government’s attempt to equate dismissal payments with SUB
payments is directly contradicted by the IRS’s own regulations. Treas. Reg.
§ 31.3401(a)-1(b)(4)" states that

[a]ny payments made by an employer to an employee on

account of dismissal, that is, involuntary separation from

the service of the employer, constitute wages regardless

of whether the employer is legally bound by contract,
statute, or otherwise to make such payments.

'* Treas. Reg. § 31.3401(a)-1(b)(4) was promulgated in 1945 when federal
income tax withholding was implemented. See Treas. Reg. 116, § 405.101(e)
(applicable to wages paid after January 1, 1945). These Regulations implement the
income tax withholding provisions of the Code. It is undisputed that there are no
comparable Treasury Regulations that deal with dismissal payments or SUB
payments for purposes of FICA.
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Thus, under the IRS’s regulations, dismissal pay is wages subject to income tax
withholding.

On the other hand, Treas. Reg. § 31.3401(a)-1(b)(14) — expanding on
Code § 3402(0) — states that SUB payments “shall be treated ... as if they were
wages, to the extent such benefits are includible in the gross income of such
individual” (emphasis added). The regulations define SUB payments in the same
manner as Code § 3402(o):

amounts which are paid to an employee, pursuant to a

plan to which the employer is a party, because of the

employee’s involuntary separation from the employment

of the employer, . . . but only when such separation is one

resulting directly from a reduction in force, the

discontinuance of a plant or operation, or other similar
conditions.

Treas. Reg. § 31.3401(a)-1(b)(14)(ii) (emphasis added).

Obviously the IRS does not believe that dismissal payments (Treas.
Reg. § 31.3401(a)-1(b)(4)) are synonymous with SUB payments (Treas. Reg.
§ 31.3401(a)-1(b)(14)(ii)). One clear difference in the two terms is that SUB
payments must be paid on account of an involuntary separation resulting directly
from a reduction in force, discontinuance of a plant or operation or other similar
conditions. There is no similar requirement for dismissal pay, which simply

requires an involuntary separation. Thus, Congress’ decision in 1950 to remove
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the exclusion of certain dismissal payments from the definition of wages under
§ 3121(a) is simply not relevant to this case.

Finally, as noted above, any suggestion by the Government that
Congress intended to subject all dismissal payments (including SUB payments) to
FICA taxes by virtue of the 1950 Amendment is directly at odds with the IRS’s
own revenue rulings specifically excluding such benefits (as defined by the IRS
and not by Code § 3402(0)) from FICA taxation. The IRS issued Rev. Rul. 56-249
just six years after the 1950 Amendment. That ruling allowed dismissal payments
that met certain criteria to be excluded from FICA taxation. If Congress truly
intended that all dismissal payments be subject to FICA taxation, then the IRS
would not have excluded certain dismissal payments from wages by administrative
ruling in 1956.

In short, the Government’s attempt to equate dismissal payments with
SUB payments is nothing but an attempt to disregard the plain language of Code

§ 3402(0), which provides that SUB payments are not wages.

III. Because the Supreme Court has held that “wages” must be given the
same meaning under Chapters 21 and 24 of the Code, all SUB payments
are nonwages under Chapter 21 of the Code

A. Under Rowan v. United States, “wages” must be given the
same meaning under Chapters 21 and 24 of the Code

In Rowan Cos., Inc. v. United States, 452 U.S. 247 (1981), the

Supreme Court considered whether the definition of “wages” under FICA and the
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Federal Unemployment Tax Act (“FUTA”) included the value of meals and
lodging provided to employees working on Rowan Companies’ offshore oil rigs.
Pursuant to the Treasury Regulations in effect at the time, the IRS included the fair
value of these meals and lodging in withholding “wages” for purposes of FICA and
FUTA, but not for income tax withholding purposes. The Treasury Regulations
prescribed this practice notwithstanding the fact that Congress defined the term
“wages” in “substantially identical language for each of these three obligations
upon employers.” Rowan, 452 U.S. at 249.

Based on the nearly identical definitions of “wages” in the three
statutes, the Supreme Court concluded that “Congress intended ‘wages’ to mean
the same thing under FICA, FUTA, and income-tax withholding.” Rowan, 452
U.S. at 254. According to the Court, the statutory scheme was born out of
“congressional concern for ‘the interest of simplicity and ease of administration.””
Id. (citations omitted). The Court found that “[i]t would be extraordinary for a
Congress pursuing this interest to intend, without ever saying so, for identical
definitions to be interpreted differently.” Rowan, 452 U.S. at 257. Therefore, the
Court held that the Treasury Regulations were invalid, because they “fail[ed] to

implement the statutory definition of ‘wages’ in a consistent or reasonable

manner.” Rowan, 452 U.S. at 263.
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The threshold question of whether a payment is “remuneration for
employment” or “remuneration for services,” and thus “wages,” in the first place
— before considering any regulatory inclusion or exclusion — should be
determined consistently for both FICA tax and income tax withholding purposes.
The Supreme Court’s decision in Rowan confirms this position. As the Supreme
Court recognized, the FICA tax and income tax withholding statutes contain
“substantially identical definitions” of the term “wages,” and thus the term should
be interpreted consistently for both purposes. 452 U.S. at 257. The U.S. Supreme
Court’s decision in Rowarn continues to be good law.

If a payment is determined to be wages for FICA or income tax
purposes, Congress may nonetheless choose to exc/ude such payment from the
FICA tax and/or income tax withholding provisions. Similarly, once a payment is
determined not to be wages for FICA or income tax purposes, Congress may
nonetheless choose to include such payment in the FICA tax and/or income tax
withholding schemes. In this respect, payments may be treated differently for
FICA tax and income tax withholding purposes depending on policy
considerations, as the legislative history to the Social Security Act Amendments of
1983 (discussed in more detail below) confirms.

As noted above, Congress specifically stated in the legislative history

to Code § 3402(o) that SUB payments “do not constitute wages or remuneration
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for services.” S. Rep. No. 91-552, at 268 (1969), reprinted in 1969 U.S.C.C.A.N.
2027, 2305-06. Because under Rowan payments that are not “remuneration for
services” (Chapter 24) are also not “remuneration for services performed by an
employee” (Chapter 21), SUB payments are not “wages” for either FICA tax or
income tax withholding purposes. On the income tax withholding side, Congress
has chosen for policy reasons to treat such benefits as if they are wages for income
tax withholding purposes.”” Thus, such amounts are subject to income tax
withholding. Congress did not, however, choose to treat such amounts as if they
are wages for FICA tax purposes, because there is no corresponding policy reason
for doing so. Accordingly, such amounts are not subject to FICA taxes.

Under Rowan, in determining the threshold question of whether a
payment is “remuneration for services” or “remuneration for any service
performed by an employee” — and thus “wages” for income tax withholding or
FICA purposes — the same standard should apply, given the nearly identical
statutory definitions of the term “wages.” The term “wages” under FICA must be

interpreted in pari materia with the income tax withholding provisions. Applying

'* In particular, as noted above, because SUB payments are taxable income
to employees, Congress wanted to ensure that employees were not hit with a large
and unexpected tax bill when they filed their income tax returns. By withholding
any income taxes due at the time the SUB payments are paid to employees, this
problem is avoided. There is no similar policy rationale for treating SUB
payments as if they were wages for FICA tax purposes.
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the same definition of “wages” at the outset does not impede Congress’ ability to
treat payments differently for income tax withholding and FICA tax purposes
through regulatory inclusions or exclusions.

If the same definition of “wages” were not applied in making this
threshold determination, the statutory scheme would be unworkable. As an
example, one need only look at this case. Under the Government’s position that
SUB payments are not “wages” for income tax withholding purposes, but are
“wages” for FICA tax purposes, the Government must argue that such amounts are
not “remuneration for ... services performed by an employee,” but are
“remuneration for employment,” i.e., are “remuneration” for “any service ...
performed by an employee.” Such a position makes the term “wages” devoid of
any logical meaning or definition.

The Government, however, argues that “the decision below results in
SUB pay being treated differently for FICA purposes than for income-tax
withholding purposes, which is precisely what Rowan sought to avoid.” (See
Government Brief at 45). The Government’s argument makes no sense and, in any
event, misses the point. Rowan was grounded in the Supreme Court’s review of
the plain language of substantially identical statutory provisions and construction
of those provisions in a manner consistent with legislative intent. SUB pay is

clearly “income” but clearly not “wages” for income tax withholding purposes.
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Section 3402(0) was needed to extend the withholding requirement to such
nonwage income. Treating SUB pay as nonwages for both FICA tax and income
tax withholding purposes is completely consistent.

B. Rowan remains good law and binding on this Court

The Government argues that the Supreme Court’s holding in Rowan
that the term “wages” is to be given the same meaning in both the FICA and
income tax withholding statutes is no longer binding because of two subsequent
developments, i.e., (i) the so-called “decoupling amendment” contained in the
Social Security Amendments of 1983 (hereinafter the “Decoupling Amendment”)
and (ii) the Supreme Court’s recent decision in Environmental Defense v. Duke
Energy Corp., 549 U.S. 561 (2007). (See Government Brief at 51-58).

The so-called Decoupling Amendment was a provision of the Social
Security Amendments of 1983, Pub. L. No. 98-21, 97 Stat. 65. The particular
legislative change on which the Government relies was an amendment to § 3121(a)
which reads as follows:

Nothing in the regulations prescribed for purposes of

chapter 24 (relating to income tax withholding) which

provides an exclusion from “wages” as used in such

chapter shall be construed to require a similar exclusion

from “wages” in the regulations prescribed for purposes
of this chapter [Chapter 21 relating to FICA taxes].

26 U.S.C. § 3121(a).
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Assuming that Congress intended, through the Decoupling
Amendment, to provide that “wages” could be treated differently for FICA tax and
income tax withholding purposes, the statute provides for such varying treatment
to be effectuated only through specific exclusions promulgated by regulations.'®
1d; see also CSX, 518 F.3d at 1343-44. As discussed above, Rowan speaks to the
threshold question of whether a particular payment is wages for FICA tax or
income tax purposes. This threshold determination is governed by the same
standard, as mandated by the nearly identical definitions of the term “wages” in the
two statutes. Once a payment is determined to be remuneration for
employmént/services, and thus wages, Congress may choose to exclude such
payment from income tax withholding, even though such amount is subject to

FICA taxes (and vice versa). This flexibility allows Congress to meet the different

objectives of the Social Security system and the income tax withholding rules.

'® The modification of § 3121(a) made by the Decoupling Amendment upon
which the Government relies (see quote at 36 supra.) arguably is entirely irrelevant
to this case because it provides that an exclusion from “wages” in the income tax
withholding regulations shall not require the same excl/usion from “wages” under
FICA regulations. In fact, the income tax withholding regulations do not exclude
dismissal payments from wages but instead include such payments in wages.
Similarly, the income tax withholding regulations that implement § 3402(0)(2)
include (treat) SUB payments as wages. See discussion at 29-30 supra. There are
no applicable FICA regulations.
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However, as the Federal Circuit noted in CSX, “although the
Committee Reports clearly state the intention to decouple the term ‘wages’ for
purposes of income-tax withholding and FICA, the statutory language does not
have that effect. ... [The] language addresses the construction of the regulations
rather than Chapter 24 itself; ... it does not state that the term ‘wages’ in § 3401
would be defined independently from the term ‘wages’ in § 3121.” CSX, 518 F.3d
at 1344. The Federal Circuit noted that it had rejected a similar argument in
Anderson v. United States, 929 F.2d 648 (Fed. Cir. 1991). In that case, the court
explained that the statute “decoupled” the meaning of “wages” in FICA from the
meaning of that term in the income-tax withholding statutes only to the extent of
“allowing Treasury to promulgate regulations to provide for different exclusions of
‘wages’ under FICA than under the income tax withholding laws.” Anderson, 929
F.2d at 650 (footnote omitted); see also id. at 653 n.10 (“the SSA Amendment
provided for treating ‘wages’ in both statutes differently, but only through
exclusions promulgated by regulation.”) Thus, the Government’s argument is
defeated by the plain meaning of the Decoupling Amendment.

Indeed, the fact that SUB payments constitute nonwages for purposes
of both income tax withholding and FICA is actually confirmed by the Decoupling
Amendment. When the Decoupling Amendment was enacted in 1983, Congress

was aware that (i) § 3402(o) contained a definition of SUB payments and
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characterized such payments as “other than wages;” (ii) at the time that § 3402(o)
was enacted in 1969, SUB payments were considered nonwages (as reflected in the
legislative history noted above); and (iii) under Rowan, the definition of SUB
payments as nonwages for purposes of income tax withholding would be applied to
FICA taxation. Armed with this knowledge, Congress easily could have amended
§ 3121 to expressly provide that SUB payments were not excluded from the
definition of “wages” under § 3121 but it declined to do so. Instead, Congress
authorized the Treasury to provide by regulation for such a result. But Treasury
has failed to do so."”

The Government cites several decisions of other courts of appeal and
a 1987 decision of the Court of Federal Claims in support of its argument that the
Decoupling Amendment overruled Rowan. (See Government’s Brief at 56, citing
Temple University v. United States, 769 F.2d 126, 133, 135 (3d Cir. 1985), cert.
denied, 476 U.S. 1182 (1986); Canisius College v. United States, 799 F.2d. 18, 21

(2d Cir. 1986), cert. denied, 481 U.S. 1014 (1987); New England Baptist Hospital

'” The Government’s attempt to rely upon legislative history subsequent to
the Decoupling Amendment (see Government Brief at 49-50) is unavailing.
“[STubsequent legislative history is a hazardous basis for inferring the intent of an
earlier Congress.” Pension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 650
(1990) (internal quotation marks and citation omitted). Moreover, regardless of
legislative intent, based upon its plain meaning, the Decoupling Amendment did
not overrule Rowan on the issue before this Court.
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v. United States, 807 F.2d 280, 284 (1st Cir. 1986); STA of Baltimore-ILA
Container Royalty Fund v. United States, 621 F. Supp. 1567, 1575 (D. Md. 1985),
aff'd, 804 F.2d 296 (4th Cir. 1986); Robert Morris College v. United States, 11
Fed. CI. 546, 550-51 (Fed. Cl. 1987)).

However, the Government fails to note that subsequent to the
Decoupling Amendment, this Court specifically cited Rowan and acknowledged its
continuing validity. See Gerbec v. United States, 164 F.3d 1015, 1026, n.14 (6™
Cir. 1999) (noting that the Supreme Court in Rowan held that “the definition of
wages in FICA . . . should ‘be interpreted in the same manner’ as the definition of
wages under the income tax withholding chapter of the LR.C.”)

Moreover, all of the decisions cited by the Government are
distinguishable and do not support the Government’s position. None of the
decisions address the treatment of SUB payments. While each of the decisions
discusses the legislative history and notes Congress’s desire to change the result in
Rowan, none of the cases specifically focuses on the plain meaning of the statutory
language which is not self-effectuating or the absence of a Treasury regulation
implementing the statutory intent. Commenting upon the courts’ decisions in
Canisius College and Temple University when cited by the Government in CSX,
the Court of Federal Claims (whose holding on the issue was affirmed by the

Federal Circuit) observed:
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We do not think these cases are helpful to defendant’s
position. Without getting into specifics, it is enough to
note that in the cited cases, the courts enlisted the aid of
legislative history to reinforce their interpretation of the
words of a statute. Here, by contrast, defendant would
have us engage legislative history to stand in place of the
words of a statute. Specifically, defendant would have
the court draw upon the legislative history of the
‘decoupling provision’ to establish a distinction between
wages for FICA purposes and wages for income-tax
purposes despite the absence of any law, expressed either
in statute or regulation, creating such a distinction. The
short answer to this contention is that courts are
authorized to interpret the law, not rewrite the law.

52 Fed. Cl. at 214, n.7

Finally, the Court of Federal Claims’ 1987 decision in Robert Morris
College pre-dates its 2002 decision in CSX, which held that the Decoupling
Amendment did not overrule Rowan, a holding which the Federal Circuit affirmed.

Therefore, based upon the plain meaning of the statute, the
Decoupling Amendment did not change the statutory definitions and, while it
authorized Treasury to enact regulations that would provide for different
approaches in the exclusion from “wages” in Chapters 24 and 21, the statute is not
self-effectuating and the Government has not cited in this case any regulations
adopted to implement the authority granted by the Decoupling Amendment. For
that reason, both the Federal Circuit in CSX and the courts below properly rejected
the Government’s argument that the Decoupling Amendment overruled the

Supreme Court’s holding in Rowan. CSX, 518 F.3d at 1336-37, 1345 (“[W]e
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disagree with the government’s argument that after 1983, the term “wages” in
FICA must be interpreted without reference to the same term in the income tax
withholding statutes”); Quality Stores, 424 B.R. at 243-44. Quality Stores, 383
B.R. at 74-75.

The Government also cites the Supreme Court’s decision in
Environmental Defense v. Duke Energy Corp., 549 U.S. 561 (2007) in support of
its argument that Rowan s holding that the term “wages” under FICA and the
income tax withholding provisions should be interpreted the same is no longer
good law. (See Government’s Brief at 51-2). In Duke Energy, the Supreme Court
considered the Environmental Protection Agency’s interpretation and application
of a term defined in an environmental statute and in regulations promulgated by the
EPA thereunder. While noting that Rowan’s presumption that the same term has
the same meaning where it occurs in different places in a single statute is not
“irrefutable,” the Supreme Court reaffirmed that this longstanding presumption
continues to apply. Duke Energy, 549 U.S. at 574, citing Atlantic Cleaners &
Dyers, Inc. v. United States, 286 U.S. 427 (1932). As the Federal Circuit noted in
CSX, “there is nothing in the [Supreme] Court’s opinion in [Duke Energy] to
suggest that it would take a different view of the relationship between Chapter 24

and Chapter 21 of the Internal Revenue Code, where the Rowan court found an

enhanced need for a consistency.” CSX, 518 F.3d at 1344.
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In summary, Rowan’s holding that the term “wages” as used in
§ 3121(a), (b) (Chapter 21-FICA) must be interpreted in pari materia with and
given the same meaning as that term is given under Chapter 24 of the Code
(income tax withholding), including § 3402(0), remains good law and is binding on

this Court.

IV. The decisions of this Court cited by the Government in support of its
position clearly are distinguishable and do not support its position

All of the decisions of this Court cited by the Government in support
of its position clearly are distinguishable. The Government relies particularly upon
Sheet Metal Workers Local 141 Supp. Unempl. Benefit Trust v. United States, 64
F.3d 245 (6th Cir. 1995) and Appoloni v. United States, 450 F.3d 185 (6th Cir.
2006), cert. denied, 549 U.S. 1165 (2007). In Sheet Metal Workers, this Court held
that payments made to certain employee beneficiaries from the “residual account
balance” of a “supplemental unemployment benefit trust fund” constituted wages
subject to FICA taxation. The payments derived solely from employer
contributions based on hours worked by each beneficiary on a monthly basis.
However, the trust fund was liquidated and its assets distributed to the beneficiaries
after their union and several employers negotiated a new collective bargaining
agreement and a new benefit plan was adopted. The payments were triggered by
the liquidation of the fund not by the layoff of the employees. That is, the
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payments were not severance payments, let alone SUB payments, because there is
no indication that the payments were made in connection with an involuntary
separation from employment.

Appoloni is similarly distinguishable. In Appoloni, a divided panel of
this Court held that payments made by school districts to public school teachers in
exchange for relinquishment of the teachers’ statutorily granted tenure rights
constituted “wages” taxable under FICA. The majority emphasized that it was of
great significance to its holding that the school districts’ purpose “was to induce
those at the highest pay scales to voluntarily retire early.” 450 F.3d at 196. Ina
strong dissent, Judge Griffin argued that the majority’s decision was not only in
conflict with Rowan but also inconsistent with the plain meaning of § 3121(a). 450
F.3d at 199-205. The case did not involve SUB payments.

Seeking to analogize this case to Sheet Metal Workers and Appoloni,
the Government also points to language in the Severance Plans that tied the amount
of the Severance Payments to certain factors, including seniority, length of service
and base pay, arguing that this demonstrates that the payments are wages. (See

Government Brief at 36-37).'® The Government’s argument would render virtually

'® The Government further asserts that the Severance Payments “were
dependent upon the continued performance of services generally.” (See
Government Brief at 36). Quality Stores does not believe this statement is
supported by the parties’ stipulation of facts.
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all SUB payments subject to FICA taxation because virtually all severance plans
compute payments, at least to some degree, based upon each employee’s
employment record. Moreover, even Rev. Rul. 56-249, which the Government
cites as having established the benchmark for nonwage treatment of SUB
payments, permitted payments to be based, in part, upon, “the amount of straight-
time weekly pay” and “ the number of accumulated credit units.” See 1956-1 C.B.
at 492. The Government also points to the fact that the Postpetition Severance
Plan provided that severance was to be provided “in consideration of [employees]
deferring their job searches and dedicating their efforts and attention to the
company.” (See Government Brief at 36). However, this language merely reflects
the fact that any severance program adopted in the context of a bankruptcy case
would have to be predicated upon some benefit flowing to the bankruptcy estate in
order for the estate to incur an administrative expense. See 11 U.S.C. § 503(b).
Notwithstanding the fact that the Severance Plans contained certain
eligibility and computational provisions tied to seniority, length of employment
and similar factors and reflect that the plan was beneficial to the employer, it is still
undisputed that all of the Severance Payments qualified as SUB payments as
defined in § 3402(0) because all of the payments were made because of the
employees’ involuntarily separation from employment, resulting directly from a

reduction in force, the discontinuance of a plant or operation, or other similar
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conditions. See Jt. Stip., RE 1-20 at 4, § 15. The employees were not in a position
to bargain over continued employment or tenure. All of the employees were
terminated because Quality Stores went out of business.

The other decisions of this Court cited by the Government also clearly
are distinguishable. See United States v. Detroit Medical Center, 557 F.3d 412
(6th Cir. 2009) (this Court held that stipends paid to medical residents were not
scholarships or fellowships exempt from FICA taxation but also remanded for a
determination of whether residents qualified for exemption as “students™); Gerbec
v. United States, 164 F.3d 1015 (6th Cir. 1999) (this Court held that, under a
settlement of a wrongful discharge class action, damages paid for non-physical
personal injuries were exempt from FICA taxation under the exclusion for “tort or
tort-type rights” but damages paid on account of unpaid back wages and future
wages were taxable under FICA); St. Luke’s Hospital Association of Cleveland,
Ohio v. United States, 333 F.2d 157 (6th Cir. 1964) (this Court held that payments
to medical residents were not exempt from FICA taxation under the exemption that
excluded services performed by “interns” from the definition of “employment”).
Non’e of the foregoing cases involved SUB payments or severance payments made

in connection with a reduction in force or similar conditions.
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V.  The lower courts in this case correctly declined to adopt the Federal
Circuit’s construction of § 3402(o)

The lower courts declined to adopt the construction of § 3402(0) of
the Code espoused by the Federal Circuit in CSX Corp. vs. U.S., 518 F.3d 1328
(Fed. Cir. 2008). As it did in its motion for reconsideration filed in the Bankruptcy
Court and in its brief filed in the District Court, the Government relies heavily
upon the holding of the Federal Circuit before this Court.

While this Court, of course, is not bound by the decision of any
Article III court other than this Court and the United States Supreme Court,
Quality Stores recognizes that the decisions of other circuit courts will be
recognized and carefully considered by this Court. However, even in the tax area,
this Court has declined recently to follow the decision of another circuit when it
deemed the court’s analysis to be incorrect. See Appoloni v. United States, 450
F.3d 185 (6th Cir. 2006) (this Court declined to follow a decision of the Eighth
Circuit on a FICA tax issue). Quality Stores also notes that only a single court of
appeals so far has addressed the issue before this Court.

Moreover, it is notable that the Federal Circuit in CSX affirmed
significant portions of the Court of Federal Claims’ decision that are relevant in
this case. Specifically, the Federal Circuit rejected the Government’s argument in
CSX, which is repeated by the Government in this case, that as a result of the

Decoupling Amendment, the Supreme Court’s holding in Rowan that the term
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“wages” under FICA must be interpreted in pari materia with the income tax
withholding provisions is no longer good law. See CSX, 518 F.3d at 1343-44. The
Federal Circuit also rejected the Government’s argument, which is also repeated in
this case, that the Supreme Court’s holding in Environmental Defense v. Duke
Energy Corp. undercuts the precedential authority of Rowan in the context of the
relationship between chapters 24 and 21 of the Code. See id. at 1344, n. 4.

However, stating that “this issue of statutory construction is complex
and that the correct resolution of the issue is far from obvious” and that “the trial
court’s lucid analysis of the issue has substantial force,” the Federal Circuit
nonetheless found itself “constrained to disagree with the trial court and with CSX
with regard to the proper construction of § 3402(o) as it relates to FICA.” Id. at
1340. While acknowledging that “some SUB payments — in particular, those
described in Revenue Ruling 90-72 and Revenue Ruling 56-249 — are not wages,”
the court rejected the contention that the statutory language means that all SUB
payments do not constitute wages.

The centerpiece of the analysis on the basis of which the Federal
Circuit reversed the Court of Federal Claims is the proposition that simply because
§ 3402(o) states that a payment of supplemental unemployment compensation
benefits “shall be treated as if it were a payment of wages” does not mean that the

payment might not actually be wages. The court made the following analogy “. ..
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to say that for some purposes all men shall be treated as if they were six feet tall
does not imply that no men are six feet tall.” Id., 1342. While, at first blush, the
Federal Circuit’s analogy appears to be logically sound, it ultimately does not
withstand scrutiny and fails to support the court’s construction of the statute.

The Federal Circuit’s construction does not square with Congress’
apparent belief that most (if not all) SUB payments constitute nonwages. This is
the only way to interpret the legislative history of § 3402(0) discussed above
(which expressly states that SUB payments constitute nonwages). If the Federal
Circuit’s and Government’s construction of § 3402(0) is adopted, only a limited
percentage of SUB payments, i.e., those meeting the stringent requirements of Rev.
Rul. 90-72 or Rev. Rul. 56-249, would constitute nonwages. That result would be
squarely at odds with the overall design of § 3402(o) which, in delineating the
three categories of payments listed therein, clearly suggests that it is addressing

payments that generally constitute nonwages."”

" It is important to note the full implications of the Federal Circuit’s
construction of § 3402(0). It would not only mean that some SUB payments could
be considered wages for purposes of Chapter 21 (FICA) but would also mean that
some SUB payments could be considered wages for purposes of Chapter 24
(income tax withholding). See, CSX, 518 F.3d at 1331. (“An important question in
this case . . . is whether the statement in section 3402(0o) that a SUB payment shall
be treated as if it were a payment of wages for income tax withholding purposes
necessarily means that SUB payments are not wages for either income tax or FICA
purposes” (emphasis added)). That interpretation conflicts with the plain meaning
of the statute. See discussion at 22-24 supra.
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The District Court in this case found the Federal Circuit’s reasoning
on the statutory construction issue to be unpersuasive:

With all due respect to the Federal Circuit, it is the above
analogy to six-feet tall men that strains logic and
effectively ignores clear statutory provisions. If the
underlying presumption in § 3402(o) was that SUB
payments were both wages and non-wages depending on
the particular case, that distinction could easily have been
made in the statute. The clear import of § 3402(o) is that
any payment meeting the definition of “supplemental
unemployment compensation benefits” in § 3402(0)(2) is
not considered to be “wages.” Otherwise, the additional
statement, “shall be treated as if it were a payment of
wages by an employer to an employee for a payroll
period” is not only unnecessary but also meaning]ess.
That is, in the context of the above analogy, there is no
need for an express statement that all men who are six-
feet tall shall be treated as if they are six-feet tall.
Similarly, if SUB pay already falls within the definition
of “wages,” there is no need to state that it shall be
treated as if it were wages. If the SUB pay is already
“wages,” it is already subject to income tax withholding.

Accordingly, this Court agrees with the Bankruptcy
Court that the Federal Circuit’s decision in CSX does not
undermine the reasoning or initial result reached by the
Bankruptcy Court concerning the severance payments in
this case.

424 B.R. at 246.

The Federal Circuit also found significant the fact that § 3402(0)
refers to a payment of wages by an employer to an employee “for a payroll
period,” reasoning that “To say that certain payments do not constitute a payment

of wages for a payroll period falls short of saying that the payments lack the legal
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character of ‘wages’ altogether.” 518 F.3d at 1342. However, the court does not
explain how the statutory reference to a payroll period bears upon the analysis.
The reference to “payroll period” presumably is included simply because the
hypothetical “wages” (which the payments are to be treated as) are paid to a
hypothetical employee (who has been involuntarily separated from employment)
for a hypothetical payroll period.*

Remarkably, the Federal Circuit also expressly acknowledged that the
legislative history of $§3402(o) reflects Congress’ belief that SUB payments
constitute nonwages:

At the time of the enactment of section 3402(o), the
Senate Committee report recognized that SUB payments
were not subject to withholding for income tax purposes
“because they do not constitute wages or remuneration
for services.” S. Rep. No. 91-552, at 268 (1969), as
reprinted in 1969 U.S.C.C.A.N. 2027, 2305. Congress
did not legislate to make them wages. Instead, as the
Senate Report explained, it provided that “although these
benefits are not wages ... they should be subject to
withholding to avoid the final tax payment problem for
employees.” Id. Accordingly, the report concluded, the
withholding requirements “applicable to withholding on
wages are to apply to these non-wage payments.” Id. at
269, 1969 U.S.C.C.AN. at 2306.

CSX, 518 F.3d at 1336-37.

2 See also 26 U.S.C. § 3401(b) which defines “Payroll period” for purposes
of Chapter 21.
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Therefore, the courts below correctly declined to following the

holding of the Federal Circuit on the construction of § 3402(0).

VI. The IRS’s inconsistent and contradictory revenue rulings on the SUB
payment issue are not entitled to deference

The Government would suggest that the position it advocates is
supported by a longstanding and consistent history of administrative policy
pronouncements that are entitled to judicial deterrence. The opposite is true.

The Government takes the position that “[t]he definition of
[supplemental unemployment compensation benefits] under section 3402(0) is not
applicable for FICA ... purposes. For FICA ... purposes, [supplemental
unemployment compensation benefits] is defined solely through a series of
administrative pronouncements published by the Service.” Rev. Rul. 90-72, 1990-
2 C.B. 211, 211-12. Importantly, contradictory interpretations of the term
“supplemental unemployment compensation benefits” — as suggested by the
Government — would not promote the “simplicity and ease of administration”
with respect to the FICA tax and income tax withholding schemes described in
Rowan. See Rowan, 452 U.S. at 257.

The inconsistent and confusing history of the IRS’s attempts to define
SUB payments for FICA tax purposes began in 1956 when it issued Rev. Rul. 56-
249, 1956-1 C.B. 488. In that ruling, which, of course, was issued prior to the
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enactment of § 3402(o) of the Code (and which, as noted above, appears to
contradict the IRS’s theory that by statute all “dismissal payments” constitute
wages), the IRS opined that “benefits paid to former employees of M Company
under the terms of the supplemental unemployment benefit plan do not constitute
‘wages’ for FICA tax and income tax withholding purposes.”®' 1956-1 C.B. at
492. The ruling set forth numerous conditions for payment eligibility under the
plan, as follows:

(1)  [TThe benefits are paid only to unemployed former
employees of M Company who are on layoff from the
Company; (2) eligibility for benefits depends on the
meeting of prescribed conditions subsequent to the
termination of the employment relationship with M
Company; (3) benefits are paid by the trustees of
independent trust funds; (4) the amount of a weekly
benefit payable under the plan is based upon (a) the
amount of the weekly benefit payable under the
appropriate State unemployment compensation laws, (b)
the amount of other remuneration allowable under such
State unemployment compensation laws, and (c) the
amount of straight-time weekly pay after withholding of
all taxes and contributions; (5) the duration of weekly
benefits payable under the plan depends upon a
combination of (a) the number of accumulated credited
units, and (b) the fund position; (6) a right, if any, to
benefits does not accrue until a prescribed period after
the termination of the employment relationship with M
Company has elapsed; (7) the benefits ultimately paid are
not attributable to the rendering of particular services by

2! The IRS noted, however, that such amounts were taxable income to the
former employees. 1956-1 C.B. at 492.
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the recipient during the period of his employment; and
(8) no employee has any right, title, or interest in or to
any of the assets of the fund or in or to any Company
contributions thereto until such time as he is qualified
and eligible to receive a benefit therefrom.

1956-1 C.B. at 492.

Notably, “The 1956 revenue ruling did not purport to establish a
comprehensive test for when SUB payments would be regarded as not constituting
wages, but instead set forth a number of facts relating to the plan at issue in that
case....” CSX, 518 F.3d at 1335. The IRS next issued Rev. Rul. 58-128, 1958-1
C.B. 89, which held that the provisions of Rev. Rul. 56-249 apply equally to plans
that are unilaterally instituted by the employer rather than being union negotiated.
Next came Rev. Rul. 60-330, 1960-2 C.B. 46, which concluded that benefits need
not be paid from a trust to qualify as SUB payments.

When Congress enacted Code § 3402(0) in 1969, it can be reasonably
assumed that Congress was aware of these rulings. Yet Congress did not
incorporate the numerous and complex criteria set forth in these rulings when it
defined SUB payments. Instead, Congress adopted a straightforward definition
that may be used to clearly delineate such payments from other types of payments.

In Rev. Rul. 71-408, 1971-2 C.B. 340, the IRS opined that “dismissal
payments” made after a business terminated were wages for purposes of FICA

taxation and income tax withholding, which appears to contradict the plain

-54.-

#12950150 v12 (125284.5)



Case: 10-1563 Document: 006110727614 Filed: 09/08/2010 Page: 65

meaning of the recently enacted § 3402(0). Six years later, in Rev. Rul. 77-347,
1977-2 C.B. 362, the IRS opined that “the fact that benefits under the plan are not
tied to the state’s unemployment benefits is not a material or controlling factor.”
1977-2 C.B. at 363. Accordingly, the IRS now advised that severance payments
that were not tied to state unemployment benefits nonetheless qualified as SUB
payments that were not wages for FICA taxes purposes. In the ruling, the IRS
cited the definition of SUB payments in Code § 3402(0). Thus, when the
Decoupling Amendment was enacted in 1983, Rev. Rul. 77-347 represented the
IRS’s position on the SUB payment issue, discrediting any implication that the
Decoupling Amendment was in any way intended to endorse the view that SUB
payments would constitute wages unless they were tied to state unemployment
benefits.

Thereafter, in Rev. Rul. 90-72, 1990-2 C.B. 211, the IRS reversed its
prior position and concluded that “[t]he portion of Rev. Rul. 77-347 concluding
that benefits do not have to be linked to state unemployment compensation in order
to be excluded from the definition of wages for FICA ... tax purposes is
inconsistent with the underlying premises for the exclusion and is therefore hereby
revoked.” 1990-2 C.B. at 212. The IRS further stated that “[s]ince the receipt of
supplemental unemployment benefits in the form of a lump sum rather than

periodic payments allows the same amount of benefits to be received regardless of
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how long an individual remains unemployed, benefits provided in the form of a
lump sum are not considered linked to state unemployment compensation for this
purpose, and are therefore not excludable from wages.” Id. Finally, the IRS
clarified its position that “[t]he definition of [supplemental unemployment
compensation benefits] under section 3402(o) is not applicable for FICA ...
purposes. For FICA ... purposes, [the term supplemental unemployment
compensation benefits] is defined solely through a series of administrative
pronouncements published by the service.” Id. at 211-12.

The IRS’s acknowledged inconsistent definitions of SUB payments
for FICA tax and income tax withholding purposes are directly counter to the
Supreme Court’s instruction in Rowan that the two taxing schemes are to be
applied co-extensively and consistently. Rev. Rul. 90-72 can have no persuasive
force without a credible explanation of its departure from the statutory language of
Code § 3402(0).

A revenue ruling is simply the opinion of the Service’s

legal counsel which has not received the approval of the

Secretary nor of Congress. A ruling is not a regulation

and does not bind the IRS. As one court colorfully

explains, a ruling 1s ‘made to order for the Commissioner

by his legal staff, and [has] no more binding or legal
force than the opinion of any other lawyer.’

Temple University v. United States, 769 F.2d 126, 137 (3d Cir. 1985), cert. denied,

476 U.S. 1182 (1986) (citations omitted).
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This Court has held that with respect to revenue rulings, courts should
“determine the appropriate level of deference to be accorded depending on the
Ruling’s ‘power to persuade,’ i.e., the validity and thoroughness of its reasoning
and its consistency with earlier and later pronouncements.” Office Max, Inc. v.
United States, 309 F.Supp. 2d 984, 998 (N.D. Ohio 2004) (noting this Court’s
review of deference accorded to revenue rulings and development of standard
based on “power to persuade,” as set forth in Aeroquip-Vickers, Inc. v. Commr,
347 F.3d 173 (6th Cir. 2003) (internal citations omitted)). Granting summary
judgment to the plaintiff in Office Max, the district court found that the plaintiff’s
reliance on the clear statutory language trumped the Government’s reliance on a
revenue ruling that “this Court has found to be an unreasonable interpretation of
§ 4252(b)(1) [the statute at issue] and not entitled to deference.” Office Max, 309
F.Supp. 2d at 1005. In other words, revenue rulings that do not harmonize with the
statute and regulations have little, if any, power to persuade.”

Based on the standard set forth in Aeroquip-Vickers and applied by

district courts in cases such as Office Max, the various revenue rulings the IRS has

%2 This case also contrasts with the facts of United States v. Cleveland
Indians Baseball Co., 532 U.S. 200 (2001), which the Government relied upon
before the District Court, where the Supreme Court held that differing
interpretations adopted by the IRS in regulations and revenue rulings that are
“longstanding” and “reasonable” were entitled to “substantial judicial deference.”
1d. at 218-220.
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issued with respect to SUB payments are not entitled to deference. These rulings
depart from the statutory definition of such term, are not supported by the
regulations, and even lack consistency among themselves. For example, the IRS in
Rev. Rul. 90-72 reversed its position announced in Rev. Rul. 77-347 that SUB
payments need not be linked to the receipt of state unemployment compensation to
be excluded from wages and thus from FICA taxes.”

Moreover, the IRS has proposed inconsistent definitions of SUB
payments for FICA tax and income tax withholding purposes, which is directly
contrary to Supreme Court precedent stating that similar terms should be
interpreted consistently for both purposes. Rowan, 452 U.S. at 257.

Therefore, the lower courts holdings that the revenue rulings relied
upon by the Government are not entitled to deference is correct. See Quality

Stores, 424 B.R. at 241-42; Quality Stores, 383 B.R. at 75-76.

> Although the Severance Payments were not specifically linked to the
receipt of state unemployment benefits, a survey of the Debtors’ employees
established that the vast majority of the employees were in fact unemployed for
some period of time (on average about 20 weeks) after losing their jobs with the
Debtors. (Jt. Stip., RE 1-20 at 5, 4 27). Moreover, those employees who
immediately found work with the successors to the Debtors (about 900 employees)
were not eligible for severance pay. (Jt Stip., RE 1-20 at 5, 4 26). In this respect,
the Debtors’ severance payments meet the spirit, if not the letter, of Rev.
Rul. 90-72, thus establishing even more clearly the arbitrariness of the
Government’s position.
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CONCLUSION

For all the foregoing reasons set forth above, the decision of the

District Court that the Severance Payments all constituted supplemental

unemployment compensation benefits as defined in § 3402(0) of the Internal

Revenue Code that are exempt from FICA taxes is correct and should be affirmed.

Dated: September 8, 2010
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ADDENDA

A. DESIGNATION OF RELEVANT DISTRICT COURT DOCUMENTS
CONTAINED IN THE ELECTRONIC RECORD

B. STATUTES
1. 26U.S.C.3121(a) and (b)
2. 26U.S.C.3401(a)
3. 26 U.S.C.3402(0)(1) and (2)
C. COMMITTEE REPORTS
1.  Excerpt from S. Rep. No. 76-734 (1939)

2. Excerpts from Staff of the Subcommittee on Social Security to the
Committee Ways and Means, 80" Cong., Report on Social Security Amendments
(Comm. Print 1948)

3. Excerpt from Hearings on H.R. Rep. No. 6635 Before the S. Comm.
on Finance, 76th Cong. 1 (1939)

4.  Excerpts from Regulations 90 relating to the Excise Tax On
Employers Under Title IX of the Social Security Act, Article 209(f) (Washington:
Supt. Docs., 1936)
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A.  DESIGNATION OF RELEVANT DISTRICT COURT DOCUMENTS
CONTAINED IN THE ELECTRONIC RECORD
Record Entry Number Description of Document
1, #1 Government’s Notice of Appeal to the District Court
145 Government’s Notice Of Election To Have Appeal
’ Heard By District Court
1, #6 Final Judgment of the Bankruptcy Court
Motion for Entry of Judgment and
1, #7 Stipulation of the Parties Regarding
Amount of FICA Tax Refund To Be Paid
Bankruptcy Court’s Order Granting Government’s
1, #10 Motion for Reconsideration and
Ratifying Prior Opinion
1, #11 Government’s Motion for Reconsideration
1, #12 Bankruptcy Court’s Order
1, #13 Bankruptcy Court’s Opinion
L #15 Government’s Opposition to Debtors’
’ Summary Judgment Motion
1 416 Debtors’ Memorandum in Opposition to Government’s
’ Cross Motion for Summary Judgment
1, #17 Exhibits to Government’s Motion for Summary Judgment
Government’s Cross-Motion for Summary Judgment and
1, #18 : .
Supporting Brief
1 #19 Debtors’ Cross Motion for Summary Judgment,
’ Supporting Brief, and Supporting Exhibits
1, #20 Joint Stipulation of Undisputed Facts
1, #24 Answer of the United States in Adversary Proceeding
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Record Entry Number Description of Document
1, #27 Debtor’s Complaint in Adversary Proceeding
1 #33 Order Confirming First Amended
’ Joint Plan of Reorganization
Exhibits to Order Confirming First Amended
1, #34 . o
Joint Plan of Reorganization
13 District Court’s Opinion
14 District Court Order
17 Government’s Notice of Appeal to Sixth Circuit
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B. STATUTES

Internal Revenue Code (26 U.S.C.)
Sec. 3121. Definitions.

(a) Wages. For purposes of this chapter, the term "wages" means all
remuneration for employment, including the cash value of all remuneration
(including benefits) paid in any medium other than cash; * * *.

* * *
Nothing in the regulations prescribed for purposes of chapter 24 (relating to
income tax withholding) which provides an exclusion from "wages" as used in

such chapter shall be construed to require a similar exclusion from "wages" in the
regulations prescribed for purposes of this chapter.

* * *
(b) Employment. For purposes of this chapter, the term "employment"” means

any service, of whatever nature, performed (A) by an employee for the person
employing him * * *,

* * *

B-1
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Section 3401: Definitions

(a) Wages. For purposes of this chapter, the term "wages" means all
remuneration (other than fees paid to a public official) for services performed by
an employee for his employer, including the cash value of all remuneration
(including benefits) paid in any medium other than cash; * * *,

B-2
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Section 3402: Income tax collected at source

* * *

(o) Extension of withholding to certain payments other than wages.

(1) General rule. For purposes of this chapter (and so much
of subtitle F as relates to this chapter)—

(A) any supplemental unemployment compensation
benefit paid to an individual,

(B) any payment of an annuity to an individual, if at
the time the payment is made a request that such
annuity be subject to withholding under this chapter is
in effect, and

(C) any payment to an individual of sick pay which
does not constitute wages (determined without regard
to this subsection), if at the time the payment is made a
request that such sick pay be subject to withholding
under this chapter is in effect,

shall be treated as if it were a payment of wages by an
employer to an employee for a payroll period.

(2) Definitions.

(A) Supplemental unemployment compensation
benefits. For purposes of paragraph (1), the term
“supplemental unemployment compensation benefits”
means amounts which are paid to an employee,
pursuant to a plan to which the employer is a party,
because of an employee’s involuntary separation from
employment (whether or not such separation is
temporary), resulting directly from a reduction in
force, the discontinuance of a plant or operation, or
other similar conditions, but only to the extent such
benefits are includible in the employee’s gross income.

B-3
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(B) Annuity.—For purposes of this subsection, the
term “annuity” means any amount paid to an
individual as a pension or annuity.

(O) Sick pay.—For purposes of this subsection, the
term “sick pay” means any amount which—

(i) is paid to an employee pursuant to a plan to
which the employer is a party, and

(ii) constitutes remuneration or a payment in
lieu of remuneration for any period during
which the employee is temporarily absent from
work on account of sickness or personal
injuries.

12933383v3
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- Téux 7 Qegislative day, ULy %), 1039 —Ordered to he printed

o

ir K:Ne(foer HARRISO‘I) from; the Commlttee on szmce,
O submltned ihe foﬂowmg .

REPORT

{To aceompzmv H 6635]

He; bomm:\ttee on Finan ce to whom was referrcd the pill (K (H, E

= g635)..to amend - the Sociel’ Security Act, and for other purposes,

having considered the same, reyow—t favorably thereon Wwith amand«
ments and recommend that the bill as mmdea do pass.

GENERAL STATE"VI’ENT
DIVISIONS OF THE BILL»

P ThlS bﬂl a.mends the Social Secunty Act andcertdin ‘sections of subn
hapters A and C of chapter 8 of the Interpal Revenue Cods (.oz:-
merly titles VIII and IX of the Social. Secnnty Act).

: The bill is' s divided into nine titles:

: endments to title oi tbe Social- Secunty Act (gmnts to
) tes for old-age assistance).
T le"IIwAmendments to. title 1T of the Socml Secunty Act (“‘edeml
e benefits}.
To—Amendments- to- title g of the Social Secunty Act (gra,nts
; to Sta‘ces for Unemployment Compensatlou Administration).”
: IVwAmenoments %o title IV -of the Socml Securxty Act- (grams
’ ' for a3d to dependent chil dren).
xtle V——~Amendments to tities V-and VI of the Socxal Security Act
(grants to States for maternal and child 1 welfare, etc.)s
'Tltle ViwAmenchents to the internal- Revenus Code (provisions
formerly in titles VIIT and IX of the Social Security Act).
Title VII—: %menc.ments 10 titie X of the Socml Security Act (amn’ts-
to States for aid to the blind).
“Tstle VIII—Amendments to title }U of the Sc«cml Secmlty Aot (gen-
- eral rQVisions).
' Title IX—Miscellaneous amendinenis.
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. legaily obligated to make.
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24 SOCIAL SEGURITY"AéT AMENDMENTS OF-193% .

PENALTIES.

- Section 208: This section is designed to protect.the system against
fraud. The present penal provisions are broadened and clarified so
ag to specifically apply to the making of false statements such 'as in
tex returns, tax claims, etc., for the purpose of obtaining or increasing
benefits, and tc apply to the making of false statements, affidavits, or
decurnents in connection with en applicetion for benefits, regardless

vbether made by the applicant.or sorae other.persons

DEFINITIONS

Deiindtion of wages. ' S L S

Sectton 209 (a): This subsection continues the prasent definition of
wages, clartfies iy In cersain respects, and exzcludes certain payments. .
heretofore included. Paragraph (2) in the House. bill excludes. all
parments made by the employer to or on- behalf of an employee or
iormer employee, under & plan or system providing. for retirersent
benefits (inchading pensions), or disability benefits (including medical:
and hospitalization expenses), but not life’insurance. Your- com-’
miitee have added an exclusion of payments on. accouni of death
(pcleding life insurvance) where it is clear thai the employee while
uving does not have certain rights and options. Génerally, such pay- -
nents are excluded under existing law if the employee:does not have
those rights and options, but it 1s deemed desirable for :purposes of
certainty to provide an express exclusion.” The payments under paras .
graph {2) of the House bill and under the bill; as amended, wouid be
excluded even though the drmount or possibility of such payments:is:
taken Into consideration in_fixing the amount of remuneration and
aven though stch payments are required, either expressly or impliedly;
by the contract of employment. Since it is the practice of some em= -
wlovers to provide for suc%; payments through insurance or the estab: -
lshment and maintenanceef funds for the purpose, the: premiums or
insurance. payments and the payments made into or out: of ‘any. fund
weald Hkewise -be excluded from wages, FParvagraph (2} sxpressly
excludes from wages, paymenttby an employer (without deduection .
o the remunesstion of, of other reimbursement from, the employee)
of the employee’s tox imposed by section 1400 of the Internal Revenue:.

- Jode (formetly sec. 801 ¢f the Social Security” Act) and emplo

contributions under State unemployrhent compensation laws. Para-.
graph (1) excludes. dismissal payments which’ the employer is not.-

The exclusion of remunsration paid prior to January i; 1937
merely a technical change. Such remuneration has never been an;
basis for the benefits under this title, being ¢xcluded in thé provi
previding the beaefits, Such provisions are simplified by. transferring

*“he exclusion to the definition of wages.”

Your committee have proposed. an. amendment, efféctive in 19
to vhe HederaliInsurance Contributions Ac ing a tax rebate
smployees with totel salary 'of‘more than $3,000, who, because the
work for more than ore employer in 'a year “taxable

"3
sxcess of $3,000 for the year: - Your committee accordingly propose
amendment to section 209 (&) of the House bill; so that no more t
$3,000 total remuneration for any calendar year is counted for such:
vear for benefit purposes. ; .

‘.
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SOCIAL SECURITY AMENDMENTS, 1048 13 ) o

sihle for her to remain at home with her young child or chiidren than
it is ior the widow. Of course, no benefit should be paid a divorced
wife vho was not receiving contributions for her own support from
her former husband at the time of his death sinee she suffers no loss
m ineome, ’ - : ’
‘ : I¥. MISCELLANEOUS RECOMMENDATIONS

1. Liberalizing the work clouse—TUnder existing law an individual
drawing retivement benefits under the.old-age and survivors insurance
program may earn $15 in covered smployment without loss or redue-
tion of his benefit payment. This provision of the law is commenl
“referved to as the work clause. Your subcommitiee recommends
shat thie amount be increassd to $40. The present limit of $15.is
felt 10 be wholly unrealistic at the present time and will probably
cortinue to be 1nadequate in the foreseeable fvture. The present
HEmitation also operates to discourage retired-wage earners from
rendering useful service in their communities and is regarded as an
extremely severe test of eligibility to receive subsequent monthly
benafits. - ,

2. Disregarding time spent an malitary service.—The problem of relat-
vy military service to the old-age and survivors insurance program
was again reviewed by your subcommittee, and the recommerndation
it made thet time spent in active service be disregardec in computing
‘2 retiréd wage earner’s benefits. . Benefits are now computed on the
kasis of average monthly wages over a total elapsed period, which
sucludes perieds of no employment or employment in noncovered -
setivities. If this recommendation 1s adopted, a retired wags earner
who is Jiving more than 3 years after his discharge will have his
average monthly wage established without regard to the period be-
mmning QOctober 1, 1940, snd ending October 1, 1943, or any part there-
of, if he spent more than 50 days in active military service within this :
5-year period and obtained a discharge therefrom which was not dis- 2
bonorable. Your subcommittee also recommends, bowever, that this
provision shall not apply where any veteran benefits are payable to
such retived wage earner based upon his military service within this
- 3-year period and would also not apply where such military service is
-counted for railroad or Federal civil-service retirement benefits.
- Primarily, this recormmendation js designed to benefit those veterans,
or survivors of veterans, who fall short of qualifying under existing
“law which provides in genersl that upon & vetersn’s death within 3
- years after his discharge such veteran shail be deermed to have died &
fally insured individusl. - | -
3. Including all dismissal poyments as tevadle wages.—Dismissal
payments whick an employer is not legally required to meke are not
‘taxed ss wiages under existing law (ssc. 209 (a) (7), Social Security
Act} for old-nge and survivors insurance purvoses. As arule, dismissal -
pay is legally requived if an employer is legally bound by contract,
statute, or otherwise to make such payment. The purpose and effect
of this recommendation is primerily to reduce the amount of record -
eeping required for employers and to remove the difficulties of decid-
mg whether dismissal payments are tasable or nontaxablé under
present law. Dismissel payments sssume 2 wide variely of forms and
mclude (1) amounts paid because of involuniary smployreent termi-
nation, even where they represent payments for prior services rendered,
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ministrative machinery ot the -«
oram and to recomunend the ¢
These vecommendatious ﬁ 2601
senses, improve the service 10
A%pot—s in admivistrative machmz
jties m vhe application s*t the 1
Other amendments wolid b
cedures for om:ammir, {'saiundcz
correciing certain fanley wage!
benefit payments. One amen
its to widows and re

and {2) amounts paid in lieu of notice of .employment termination:’
Dismissal pay has also been held to mclinde compensation forlay-off
required under a strike settlement. The incFéase. in.the amo
Taxable wages which will result from adoption of this recommeéndation,’
1 the opinion cf—yeus mmittee, will be inconsequential: o
~d—FrThlang certedn relirement CoOmILe FO%F: xable-hages.— .
“The porpose of this recommendation is to assure a retived <vage earner
drawing retivement benafits under the Social Security Act, who at the

s
£+

sams fune receives compensation frow. his emgployer but renders no
corresponding service, that such compensation will not be taxed as

wages and result in cumulative increases in the amoéunt of such indi- payments v Hleracnt {0 8 W
vidual’s soclal security retirement benefits. Payments to such _ automatio shith o

nd's ¢
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mdividual by way of benefits from a company retirement or pension

:%31:2,31 would continue to be nontaxable under existing smpleyment-tax

WS, . : :

5. Employment tax Lability of succissive employers—A wholly in.
eguitable sitvation as o employment tax liabilities of taxpayers who
acyguire & going business was broughs to your subcemmitiee’s attention
and given carcful attention. Accordingly, it is recommended that
where the ownership of a Lusiness changes hands through sale of the
assets, reorganizations, death of a partner or otherwise, the new em-
ployer or employing unit shall not be liable for an erdployer’s tax on -
the wages of any employee continued on the pay roll and with respect
to which the former employer has paid or is hiable for the payment
of such tax. . .

Under existing Iaw and regulations when the ownership of a business
changes bands, the new emplover or employing unit, may be required

. to pay an employment tax on wages of an employee, carried over on
the pay rolls acquired from his predecessor. The new cwher of the
husinéss is treated as a new taxpayer just beginning his operations, -
although employmient is continuous throughout the calendar year and
the employer's share of the pay-roll tax may have been completely

pard-on the frst 3,000 of wages paid to employess earning more than -
that amount. The new employer or employing uhit, howsver, 15
required to pay the emplover's tax on smounts in excess of $3,000
paxd to the sarme employes following the change of ownership in the’
basiness.

- No refunds are payable to the new employer or employing unit-in.
such cases despite the obvious overpayment of the employer’s tax.
Refunds to employees, however, may be paid if his tax is overpaid
when he 15 employed by two or more disticetly different employers.
The general effect of this recommendation is simply to permit the
new cmpleyer or emploving unit in a transaciion whereby the owner- -

saip of « business changes hands, to stand in the shoes of his pre- -

decessor with respect to exsplovmens taxes paid or payable on the pay. "
volls which are transferred along with the cther assets. ‘
Your subcommitiee is advised that this recommendsation may net
rasily e translated inte suitable legislative language because of its’
many remifications. Nevertheless 1t is felt this change should be
made 1 the law, : -
§. Misceliuneous adminisirative and fechnical changes.—The prospect
of important changes in the Social Security Act at some later date pur-.
suaded your subcommitiee to give close attention to the existing ad-
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376 SOUIAL SECURITY ACT AMENDMENTS
Security Aect under which they are exempt from the tax on employers of eight
r more. : :
The Crarrman. Before the hearings are closed I wish to have in-
cluded In the printed record, for the consideration of the committee,
compiunications, briefs, and statements relative to the pending bill,
submitted by the following: Mr, 8. E: McEKee, assistant manager,
the Texas Co., Hew York éity; Breed, Abbott & Morgan, attorneys,’
New York City, on hehalf of California Perfume -Co., Inc.; Paul
Fishback, secretary, National Food Brokars Association, Indianapolis,
ind.; Mr. W, Gibson Carey, Jr., president, Chamber of Commerce
of the Uhnited States; Mr. Howard Friend, secretary, the Inter-Organi~
zation Council of Indiapa; Miss Marguerite M. Wells, president,:
National League of Women Voters; BE. Cammack, chairiman,
{roup Assccistion (association of insurance companies writing group
msurance); Mr. Timothy J. Mahoney, chairman, New York State
Employers Conference, Mew York City; and Mr. H. F. Elberfeld,
chairman, social security committes, New Jersey State Chamber of
Commerce. ) :
] H(The )communicmions, briefs, and statements referred fo are as
follows: : «

Social SECURITY ACT AMENDMENTS

. Tags Texas Co., -
New York, June 18, 1839,

Hon. Par Harrsoy, -
Chairman, Finance Commiltee, .
‘Unated States Senate, Washington, D, C. o
DEar SExvator Harrrson: It is my understanding that the amendments tothe
Social Security Act incorporated in H. R. 6635 are presenily being considered by
the Senate Finance Comimittee. . o
It is my opinion, and I believe the opinion of those representing other business
interests, that the proposed enactment should be amended in several important.
partieulars, and I am, therefore, taking thé lberty of presenting the following:
sugg.stions. ) .o

I, CREDITS AGAINST THE TAX IMPCSED BY TITLE IX ON ACCOUNT OR CONTRIBUTION
PO FTATE UNEMPLOYMENT FUNDS o

Under the existing statute credit is allowed to the extent of 80 percent of the:
tax under title IX for contributions with respect to the taxable calendar year which
are paid to the States before the due date of the- Federal return for such year,-
which is January 31 of the year following. S . o

Section 16801 {(a) (3), page 67 of the above bill,.applicable to taxes for the calen-
dar year 1939 and thereafter, does not extend the time:within which payment to'.
the States may be made and the full credit of 90 percent taken against the Federal .’
tax, but does permit a lesser erediy to be takefiif the payments to the States are-
made before July 1 next following the last day upon which the taxpayer is required
to file his"Federal refurn. : - Sk )

Section 902 (a), page 100 of the bill, would permit.credit agsinst the Federal
taxes imiposed for the calendar years 1936, 1937,.or 1938 for taxes paid to the
States before the sivtieth day after the enastment of the bill or on or after such
sixtieth day with respect to wages paid after the fortieth day after the. date of
enactment. : . N .

If, under existing law,. a_taxpayer does not pay his State unemployment tax
before the due date of his Federal return, he loses the 90 percent Federal ere
in effect he pays what ainounts to almost a double taz. Obviously it is unfair
penalize & taxpayer to such extent for delayed payments to-the States, especially;

_when he is zlready penalized in the form of State interset penalties, which rang
from € to 12 percent per annum. . . S

While the present bill ameliorates this situation;. it does not go far enougl
This new type of 'sodial legislation has raised many legal questions, whieh it wi
take some time for administrative bodies and the courts to pass upon... It-scems
fair, therefore, that the taxpayer should have a longer period within which fp
‘clain the Federal credit for State taxes then that provided in the above bill.
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‘period of 4 vears-is suggested, since under existing law a claim for refund of social
security taxes may ve presented by a taxpayer within 4 years next following the
‘date of pavment thereof. - If the proposed chenge in . R. 65635 hereinafter set
th is adopted, the period within whick credit for State payments eould be
‘claimed and 2 claim for refund filed would then be the same. " The adoytion of
his amendment would not encourage delayed payments to the States, since the
terest penalties provided by the State statutes for late payments would act as
“&-deterrent to delinquenty, and: the Faderal statute as you kdow, provides for
percent interest on late payments 6f Pederal tax.” o - .
In this connection I might point out that the 80 percent credit against the
dersl estate tax, zllowed for inheritance taxes paid to the States, ordinarily is
maitted to be taken if ‘such taxes are actually paid to the States and credit
refor claimed within 4 years after the filing ‘of -the Federal estate tax return.
In order to-accomplish thechange dbove recornmended; it is suggested that

tion 1801 (a) and section 602 (s.) ve modified to read as follows:
Ske. 1601. CrEDITS AGAINST Tax: . . : A
Ha) CownTrIBTTIONS TO STATE UNEMPLOYMENT FUNDS—
(3) 'The credit against the tax imposed by section 1800 for any taxable year
minencing with thet of 1939 shall be allowed if payment by the taxpayer of
tributions into an unemployment fund under the compensation law of & Staie
o which-such credit is claimed is made within 4 years next after payment of the
under section 1600 to which such credit is applicable.”
Tx e * - N "_-*:A * . * P
e ‘Sec. 902. (a) Against the tax iroposed by section 001 of the Sceial Security
w5 TExAS-O ; ‘Act-for the calendar year 1936, 1837, or 1938, any taxpayer shall be allowed credit
ork, Juwe 18 for. the amount ¢f contributions, witk respect to.employvment during such year,
: R cpeid by him into an unemployment fund-under a State law—
“(1) Within 4 years next after pevinent of the tax under section 901 of the Social
] . Act to which such credit is applicable” ; : :
te amendments - . * * *
v 'being ¢onsidersd: : - o )
. o Il DEFINITION CF “EM:LOYER’ .
‘?Et;}g%ég;}ﬁr\b i Tnder the present statute the term “emplovee” is ‘notf defined except as including
| senting the fo ean officer of a corporation. However, the regulations (art. 205, regulations 90,
A e and art. 3, regulations 91) further define the term.! ) B

: c onenelt Art, 208 of regulation 90 reads as follows: . - . . PRI - e
© T OF -CONTRIB “ART. 205, Pmployed indwiduels —An individus! is in the employ of enother within the mesuing of the
H AN “aot if he ?erre:ms.mwees in an employment 2s defined in ssction 907 {¢): Howaver, thie relstionship
I tween the individual who performs sueh services and the person for whom such services are repdered
£ 90 pe y Pl Y Ust, 85 to those services, be the legal relationship of employer and erpioyee: - The ot makes no distine-
a -Pereent; oo basween classes or grades of employees. -Thus, superinfendents, mansgers, and ether stiperior em-

- ;

. s.calendar year vees are employees within the meaning of the ac. - .

: - ¢ y 5 “The words ‘employ,’ ‘employer,’ and ‘employes;’ £s ised"in this article, are to be.takenin their ordinary
) (] ne wo f 0 R @ b
: oturq 101 zsu‘ b aning. . An-employer, howeve.r,’ 'may be an mdﬁvxc{ue&, a corporation, é.»partnershxp, s wast or estate, 2

. : o < -stock cormpany, 8n association, or a syndicste, group, pdol, joint venture, or other unincorporated
i 3 taxes for-the urgznigation: group, or entity. An employermay be 8 person am{z_xg in a Adusiary capacity or on bebalf of
1 which pa,; rrnent : suother, such as & guardisn, comrnittee, trustee, executor-or administrator, trustes'in barnkroptey, receiver,

ainst the Fedi mee for the bepefit of creditors, or conservator, . - . < e

“ ~ - ¢ cther the relationship of employer and owplnyee exists, will in doubtinl cases be deterinined upon

ag h the relationsbip of smplo d e pl ; il in dotibtful be det a
1ts t0 the Ste 40 exaxnination of the partieuiar feets of each cose. o : - -

“Generally the relationship exists when the person for whem services are performed has the right. to
sontrol and direct the individun] who perfarms the sérvices. not only as to the result to be accomplished by
the work bat alo o8 to the detaile and rmeans by which that resull is accomplished, That s, am employee
Issubject to the will and contrel of the emplover not only as to what shall be done birt how it shall be'done.
Inthis counection. it is not necessary that.the emplover actually direct or coutro] the manrer i which the -
sereloss are pexformed; It 35 saffirient i be hes theright to doso. Theright to discharge is also an important
factor indicating thet the person po.sessing that right (s an employer. Other facters chararteristic of an
: employer are.the furnishing of tools and the furpishing of 8 place to work, to the individas] who perfortos
. ey the services. In general, if an individusl is subject to the control or direction of another merely es to the
nemployment taxes reswlt to he zocomplished by the work and ot a5 to the means and Tetbods for accomplishing tbe result
. he I% JInent Laxs he i§ »n independent contrecter, not A employes. . o e
. went Federal credit "1 the relationship of employsr and employee exists, the desiguation or description of the :elaﬁmn_ssia{_{: by
ously it is unfair- to! 325 fhe parties as apvihing other than that of emplover and employee is immaterial, Thus, if two Indivi als:
e States, espe‘c alty ia fact stand inthe relation of emylover and emploves to-each other, it is of no consequence that the employee

: . it designated as & partner, ecadveniurer. agent, or independent contractor. S :
-alties, which “Th?measmemgnt, Inethod, or desigation of compensation is aléo immateriul, if the relationehip of
o . epiployer and employee In fact exists, : ) L e

jot go far epoug “Trdividuals performing services as independent contractors are not “employees. Geperally, physicians,
e s et lwyers, dentists, veterinarians, coniractors, subcontractors, public stenograpbers. auctioneers, end others
_ tions, whi Cll}b“ w0 lollow an tudependert téade, busixiess, or profession,.in whichthey ofier their services to the public, are

3 on.  1t-seem independent contyacters and not employees. - . : 3
g ﬁ%mn which 3 “!31 oﬁ?eer of & cortpﬁjration is ep employee of the corporation, but a direciar, as such. is pot. A director
= a1 . may be an emyplovee of the eargoration, however, if he performs services for the corporation other than those

the above bill. %.r&quited by attendznce at and participation in meetings ef the beard of directors.”
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The bill amends the deﬁmacm ‘of “employee’ “(sec. ’426 (d), p.-63; sec.. 801
{b) (6), p. 97). It includes within the term any individual who secures applica-
tions or orders or otherwise personally performs services as a salesman for a persen
in furtherance of such person’s trade or business, even though such individual
is not an employee of such person under the law. of mastér and servant, unless
such sevvices are performed as a part of such individual’s busivess as a broker or
factor, and in furtherance of such business as & broker or factor, similar services
are performed for other persons and one or miore employees of such broker or
factor perform a substantial part of such services, or such services are casual
ervices.

Lhe a*“endmem is ohjectionatle for these Te5S0D3, aInong others:
) ;t expends the definition of “employe es’’ to mclude any. mdi\'idual who for
2 on by way of connmission or otherwise secures applications or orders
oF Otherwise. por rsonally perforis services as & salesman ‘hut who is not un
e¢ under the law of master and servant.

[t embraces szlesmen, brokers, and factors who woukd not be employess
nnaer cummo State sfztutes,

3 In selecis 2 particular froup of persons and arbltranly and capriciously
classifies thew as employees, with the result that the provision may ossibly be
med unconstitusional, \Sée Heiner v. Donnan, 285 T. 8.312) It would be

fast z», 1ca1 tc provide that all persons enga.ged in the manufacture of airplanes,
or er group, should be regarded as employees, even though in law and in
fact ihc\ nght be independent contractms to whom the Sc.cm) Security .501;
never “'as intended to apply.
(1) There is vo justification for making a chstmctxon solely on ‘the ground that,
- ‘one factor or broker sells the products of one person, while another factor or
broker sells the products of more than ong peraon—both may D\., equa,lly inde-
pendent businessmen.
(5) The definition is unnsressary, bmoe the above-quoted regulations, which
bave the force of law, provide an adequaté and proper test for coverage, and
under that test, which is the common-law test of employer-emplovee relationship,

Act was intended to embrace; that is, where:they are subject to the direction and
-conbrol of their principals and are, i;herefore, employees,

IfI. DEFIRITION OE‘ WAGES

siles VIII and IX other than to mean all rernuneration for exnployment, including
he %b value.of all rerauneration };iaad in any medium other than cash (with the
3,000 Hinitation in. titie VIII). owever, the term “wages” is further defiged
¥ ar ric,l'e 209 of Pevl_lavlons XN (S)er‘emmg 1o title IX) and atticle 16.of Regula-
mba 9L {(pertaining to title VIII ’T‘hue, article 209 of Regulatvons 90, so far
.19.1, provides:

Premivms on life msurmvce,-—uenerally premiumas pa:d by an employer
an A r.ouc\ of life iizsurance covering the life of an employee constitute wages i
The employel is 1d%-a beneficiary under the policy. However, premiums paid by

wre ot Wages, i the emplqyee bas no option to take the amount of:the premiums
mstead of aceepting the insurance and has no equity in the policy. (such as the
right of assignment or th\a noho 40 the surrender value on celmmatlon of his em-
ploy n.\’e:.t}
; employers indo employees’ funds.~—Payments made by an em-
. bopus, pension, or ploﬁ%sharing fund constitute wages if such

""f) Paj"aa@’ﬂ:.& &
wwover into a sto

bv the ernplioyeé at any e, or upon, reSlgL\&ulOB or dismissal, or if :the conrtract
ot empleyment requires such payment as part of the compensation.” Whether or

1,artxcul.1' fucts of each case.
Sumea Taphs (d) and’ (f) of art*cxe 16 of _Regulations 91 are sxmﬂar.,
H. B. 66335 provides that the term “wages’ means all remuneration for employ-

«ash; except that such term shall not include—

“(97 The amount of any payment made to, or on behalf of, an emplovee utider
e olan or svstem established by an employer ‘which makes provisicn for his em-~
nlo} ees freneAallv or for a cless or c‘asses of his eraployees (including: any amaunt

. follomng statement:

salesmen now come within the statute in those cases which the Social Security

As the Social be@unty Act now stands, the term ‘“wages’ is not defined in

an employer on olicies-of group life. insurance covering..the hves of hxs employees

paymenis inure'to the exclusive benefit of the employee and may be withdrawn -

notyunder other cire mnstances such payments const:tute wages depends upon theg,

menu. ‘mludmg the cash waltie of all remuneration paid in any medium other thzm )

.paid by an emplover ol
ent), on account -of (A
é(?!?) med.msi and hospitali
disability.”
The Report of the Hou
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paid by an employer for insurance, or-into a fund, to provide for aﬁy sugh vay-

meént), on.account of (A) retirement, or (B)-sickness or accident disability,. or

“(Cy medical 2nd hospitalization expenses in. connection with sickness or accicent
disability.” L . o .
. The Report of the House Ways and Means Commities (No. 728) coniains the
following staternent: ) o

. o DEFINITION OF WAGES

“Section 209 (a): This subsection continues the present definition of wages,
but excludes certain-payments: heretofore included.. Paragraph (2) excivdes all
payments made by the employer to.or on behalf of an emploves, or forrmer em-
ployee, under a plan or system providing for retirement benefits (including

ensions), or disability benefits (including medical and hospitalization expenses),
ut not life insurance. These payments would be excluded even though-the
amount or possibility of such payments is taken into comsideration in fixing the

- axpount of mEiduheration and even though suchi'pavments are required; either

expressly aFf impliedly, by the.contract: of employiment.
“of some ermiployers to provide for such payinents throug?
Hshraent ‘and maintenance of funds for the purpose, the prexhiums or Hisurarce
payments and- the payments made intd or out of gny fund would likewise be
-exehuded from wagss.”” o o o ST x

(See pp. 59 and 72 of Report No. 728 for similar cofuments with respect to the

Since it is the practice

-definition of “wages”’ in sec. 1426-(a) and sée. 1607 (1), respectively.) " -

Inasmuch as Congress by the above bill is now covering specifically in the statute
itself some of the features presently emibraced in ‘the regulations, it seems desir-
able that thers should be included in the bill alsé a provision expressly excluding
from the term ““wages” death benefits paid by an employer and premiuins paid
by 2n emplover on policies of group-iife insurance covering the lives of his em-
ployees at least if. the employee has no ogtion to take the payment or the armouni
of the preminms instead of accepting the insurance and has no right of sssigiment
“or other squity such as that deseribed in the regulations. Theé object of the hill,
-as stated in Report 728, is to liberalize the law, and it-séems, therefore, that the
phrase, “but not life insurande,” where it appears in Report 728, undoubsedly
was intended to refer to cases embraced in the first sentence of subparagraph (d)
‘of article 209, above quoted, and not to group-life insurance op employees under
‘the conditions specified in the second sentence of said 'si;l_bp’a,rag'raph. t is advis-
able, however, to-have this made clear and to remove by clarification any possible
room for doubt later on. . ) - . i ’
- The express exclusion from the term ‘“wages” of premivms paid by an employer
for. group-life insurance on his erbployees, and of death benefits paid by an erm-
ployer himself pursuant to an uninsured plan or system, could be accomplished
by adding after the semicolon at the end of subpsragraph (2) on pages 35, 57,

-and 85 of the bill the following paragraph: o -
- “Qr (D) death, provided the eraployée has not (i) the. option to receive, instead
“of provision for such death benefit,-any part of such payment or, if-Such death
benefit is insured, any part of the premiums:(or contributions to premiurms) ‘paid
by his employer, apd (i) the right, undér the provisions of the plan or system or
policy of insurance providing for such death benefit, to assign such benefit, or to
receive a cash consideration in lieu of such bebnefit either upon his withdrawal
froin the plan or system providing for such benefit or upén termination of such.
plan or system or policy of insurance or of his employment with such employer.””
o In the same subparagraph (2) the words, ¥, or annuities,” should be added
after “insurance,’” since retirerbent pensions ordidarily are provided for by annuity
"contracts rather than insurance. ) :
To sumimarize briefly, 'my suggested amendments are:
(1) That the period within which credit may be’taken against the Federal tax
on account of paymentspof unemployment compensation taxes made to the
States should be 4 years next after payment of the Federal tax; such provision to-
apply with respeoct to 1836 and all' years thereafter. . .
{23 That the proposed amendment of the definition of “‘employee™ be cmitied;

and . .

. (3) That the proposed definition of ““wages” be amended so as to exclude
death benefits paid by an employer and premiums paid by an employer on policies
of group-life insurance covering his emPchyees‘a.nd to include in subparagraph (2),

- after the word ‘“‘insurance’” the words ¢, or annuities,”.

insurance or the estab- -

8

i

A
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74 SOCIAL SECURITY ACT 43

1 should appreciate it if you would mclud& this lette; it the record for consideras
“fior by your comuittee. I am taking the liberty of sending 2 copy of it toreach

aember of the committee.
Respectfally yours,

3. E. McKss,

Assistant M anager.

{Comuritiec ocu Finance, Trited Staies Senate, 76th Ccne.—-Hsanngs ox: H. B. 5533}

MEMORANDUM ON BEHALY OF CAL“FORL\IA Perreve (o., Inc., Serxixe CLarirFr-

CATION ¢ PROPOSED AMENDMENTS uo’\"‘& NED IN I-L R. 6635, Trrie VI,
Sser1on 808 axp Trevw VI, ““(,1‘10\' 801 {3}

INTROSUCTORY ST 1;1‘:1\{5\"“

This memorandom is submit Led ‘on behali of California Perfume Co., Inc, 3
\e*' York Corporation, with its pringipal office at 30 Rockefeller Plaza, New
York, X. ¥, and engaged in the direct selling of Avon and Perfection products
(cosmetics. perfumes, davoring exiz acts, toiled artxcle», household specialties, euc)
througbous the TUnited States by means of aurxowmateq 30,000 sales representa.
wives. Its purpose is to urge ¢onsideration by your committee of ceriain proposed
amendmernts contained in H. R. 6633, title VI, section 608 (being in part an amend-
ment to sec. 1428 (4} of 'the Internal Rev&uue Code) -and title YIII, -section
301 (b). (which strikes out paragraph (6) of section 1101 (a) of the Social Secum}

JAct and. 1%)erts in lieu thereof a new paragraph) with a view to clarification of the
~definition

f the. term “employee“ contained therein. . The proposed definition
Teads as foilows: .

“EMPLOYEB ~—The t term empmy ee’ mcludes an oﬁﬁcel of a corpommon. It a,lso
Includes any individual who, for remuneration (by. way of commission or otherwise)
-under an agreement or agreements contemplating 2 series of similar transactions,
secures applications or orders or otherwise per~oxxa,ll} performs services as a sales-
man for s person in furtherance of such persof’s trade or Business (but who is notan
—employee of such person under the law of master and servant); unless (1) such
services are performed as a part of such-individual's business as a breker or factor
-and, in furtherance of such business as broker or factor, similar services are per-
:ormed for other.persons and orne or more emplsyees of such. broker or factor per-
form a substantial part of such servites, or (2} such scrmces are not in the course of
-such tndividual’s principal trade, business, or occupatmn. {Italies ours.]

The sales representatives of Calzfornxa Perfume Co., Inc., have been held by the

Tressury Department not to be “zmployees’’ within the meamng of that term in

$he present Socidl Segurity Act. We believe that the intention of the italicized
‘portion 01 the: a,bova amendmen is likewise to exclude-such representatives from
This memoranduig will show the desirability and fairress
of such exclusion and wilk urge that thé ifalicized clausé in the above deﬁn'mon be
so clarified: thet pelsona werforniing services such as’are. repdered by the ssles-

representatives of California Perfume Co., Ine., sre explicitly excluded from the
‘meauing of thetermi “employee' as used in the Socml Security Act.

DT.‘. CRIPTION OF THE AC""VI’I‘IES oF %.&LES mBPRESEI\TATI VES

As }Jom‘éd out in the introductory statement, the products of Cahforn.a
Perfume Co:, Ing...are distributed throughout the’ Umteu tates by approximately
80,000 sales represomatwes. Of these 27 D00 are active in rural and subtrban,
districts and in smaller cities. A very large majority of these 30, 000 sales répre-
sentatives are bousewives who are erdgaged in selling the products -of Califproia

“Perfume Co.,.Inc., during a portion bf their spare time for ‘the purposé of :Namm“

a small amnount, of incidental incoige.

A sales representative has complete chscrenon 25 to when and where, in her
pazt'culax temtorv she will work and to choose her own customers. Her hours
«of work are of her own making and subject to fo control by the company. " N
customers’ lists are furnished to a sales represéntative.and the. company does not-
and is, in fact, unable to maké any check on her clientele, which is consequently
dependent wpon her cwn desires and initiative. 'She is not prevented from
engaging in any other business aciivity nor from canying compeiing lines of
merchandise. - She is not 1equ1red to fulfill' any minimum quota of sales.” In
fact, the average gross sales of representatives who work for a full year amount
onlv to apnroumately $150 and a large majority of the erresentamves do’ not
work for z full year. Comumissions of %} percent, which are a sales 1°presentat1ve s

in the nature of.
As stated abov
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AXNOUNCEMENT OF 1936 BULLETIN SERVICE

The Internal Revenue Bulletin service for 1986 will cousist of
weekly bulletins and semlannual camulative bulletins,

_ The weekly bulletins will contain the rulings and decisions to
he made public and all Treasury Department decisions {known
as Treasury decisions) pertaining to Internal Revenue matters.
The semiannual cumulative bulleting will contain all ralings and
decision® (including Treasury decisions) published during the
previous six months,

The complete Bulletin service may be obtained on a subserip-
tion basis, from the Superintendent of Documents, Government
Printing Office, Washington, I, C., fog $2 per year, Single coples
of the weekly Bulletin, 5 cents each,

New subscribers and others desiring to obtain the 1919, 1620,
and 1921 Inconie Tax Service may do so from the Superintendent
of Documents at prices as follows : Digest of Income Tax Rulings
No, 19 (containing digests of all rullngs appearing In Cumulative
1§ullet_ins 1to 5, inclusive), 50 cents per eopy ; Cumulative Bulle-
tin® Noa. 1 to 5, containing in full all rulings published since
April, 1519, to and including December, 1921, as follows: No. 1.
30 cents; No, 2, 25 cents; No, 3, 30 cents; No. 4, 30 cents: No. 5,
25 cents,

Persons desiring to obtain the Sales Tax Cumulative Rulletins
for Junuary-June and July-December, 1921, may procure them
from the Superintendent of Documents at § cents per copy.

: E Persons desiring {0 obtain the Internal Revenue Bulletin sery.
; ice for the years 1822 to 1935, inclusive, may do so at the fol
: lowing prices:
fa Cumulative Bulletin I-1 (January-June, 1822). ... 40 cent:
g Cumulative Bulletin I~2 (July-December, 1922) ... 30 cent:s
ko Cumulative Bulletin IXI-1 (Januvary-June, 1923)..._. 30 cents
i‘ Cumulative Bulletin 1I-2 (July-December, 1923) ... 40 cents
Cuomulative Bulletin [I1-1 (January-June, 1624) ... 50 centy
B Cumulative Bulfetin 111-2 (July-December, 1924} _..... 50 cent:
; Digest No. 13 (January, 1922-December, 1924) ... _ @0 cent:
B Cumulative Bulletin IV-1 (January-~June, 1925) ... 40 cent:
b Cumaulative Bulletin IV-2 (July-December, 1025)....... 35 cent
! Digest No, 17 (January-December, 1925) m v oo mnmwr 25 cent
i Cumulative Bulletin V-1 (Januvary~June, 1926) ... 40 cent
: Cumulative-Bulletin V-2 (July~December, 1926) —..._. 80 cent

Digest No. 21 (Jaouary-December, 1926) mue e e 15 ceng

Cumulative Bulletin VI-1 (January-June, 1927) . ... 40c
Cumnulative Bulletin VI-2 (July—December, 1927)_ ... 40 &
Digest No. 22 (January, 1925-December, 1927) ... 38 ce
Cumulative Bulletin VII-1 (January-June, 1928)_.... 35 cent
Cumnlative Bulletin VII-2Z (July-December, 1928) ... 50 cent
Cumulative Bulletin VIII-1 (January-June, 1929)..... 50 cent

e

" Cumulative Bulletin VIII-2 (July-December, 1829) ... 55 ceni
Cumulative Bulletin IX~1 (Jannary-June, 1930) . u-. 50 cent
Cumulative Bulletin IX-2 (July-December, 1930).._._ 50 cent
Cumulative Bulletin X-1 (Jaguary-June, 1981) . 65 cent
Cumulative Bulletin X-2 (July-December, 1981) . cee- 30 ceni
Cumulative Bulletin XI-1 (January-June, 1932) ... 30 ceni
Cuomulative Bulletin X1-2 (July-December, 1982)..—. 30 ceni
Cumulative Bulletin XIX~1 {Januvary-June, 1933} ... 30 cent

Cumulative Bulletin XI11-2 (July-December, 1833) ... 50 cem
Cumulatfive Bulletin XIII-1 (January-June, 1934).... 50 cen:
Cumulative Bulletin XII1-2 (July-December, 1034) .. 50 cen
Camulative Bulletin XIV-1 (Janmary-June, 1835) ... 50 cen
Digest A (income tax rulings only, April, 1919, to De-

*4 cember, 1930, inclustve) $1.t

- All inguiries in regard to these publications and subscriptio
"should be sent to the Superintendent of Documents, Governme;
- Printing Office, Washington, D, C



http:4Ocel.It
http:Gove-rnmm.it
http:cnrlliil.st

Case: 10-1563 Document: 006110727614 Filed: 09/08/2010 Page: 93 .

INTRODUCTORY

:egulatmns deal with the excise tax imposed on employers
of. the Socml Secumty Act approved August 14, 1935
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Craarrer 1
DEFINITIONS
 SECTION 1191 () AND () OF THE ACT

 When used in this Act—
. Phe: term “ State " (except when used B section §81) Includes

tenn Ry Uhited Stater ™ when used in a geographical sense
37 .&lﬁska, Hawall, and the District of Columbia.

udes A oﬁeer of: a corporation.-
uding ™ when- used in a defini-
ot be deemed to exclude other things
the term defined.

ON:907 OF THE ACT

"1y Agricultural labor;
-(2) Domestic service in a private home;

{8) Service performed as an officer or member of the crew of
a vessel on the pavigable waters of the United States;

{4) Service performed by an individual in the employ of kis son,
daughtér, or spouse, and service performed by a child under the age
of twenty-one in the empley of his father or mother;

(5) Service performed in the employ of the United States
Government or of an instrumentality of the United States;

(6) Setvice performed in the employ of a Bfate, a politieal sub-
Givismn thereof, or an instrumentality of one or more States or
political® ‘Bubdivismns 3

(7) Service performed in the employ of a corporation, commu-
nity chest, fund, or foundation, organized and operated exclusively

{1}
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2

Tor religious, chavitable, scientifie, literary, or educational pur
poses, or for the prevention of craoely to children or animals
ne part of the net earnings of which inures to the benefit of any
private shareholder ar individual,

(1) The term ‘‘ State ageuey ” means any State officer, board, or
other authority, designated under a State law to administer the
unempioyment fund in such State, )

{e) The term “unemployment fund ” means a special fund, estab-
fished under a State law and administered by g Srate agency, for
he payment of compensation.

() The term ¥ contributions ” means payments réquued by a Siate
lase to be miade by an employer into an unemployment fund, to the
extent that such payments are made by him without any part thereof
heing deducted or deductible from the wages of indiv;d\mls in his
employ.

ArricLe 1. General definitions.—As used in these regulations—
(@) The terms defined in the above provisions of law shall havd
the meanings so assigned to them.
{(5) The term “Act” means the Social Security Act (Public, Na3
271, Seventy-fourth Congress). 3
((‘) The term *tax™ means the excise tax imposed by Title IXH
of the Act. , 3
(4) The term * taxable year ” means any calendar year after thd
calendar year 1985, '
(¢) The term “ Becretary ” means the Secretary of the Treasur
(f} The term “ Commissioner ” means the Commissioner of Inters
nal Revenue. ;
(g) The term “collector ” means collector of internal revenue,
(%) The term “taxpayer ” means any person subject to the tax,
(¢) The term “ Social Sécarity Board ” means the board estabi
lished pursuant to Title VII of the Act.
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Cuaarrer 11

URE, SCOPE, AND IMPOSITION OF THE TAX
SECTION 301 OF THE ACT

:éiter January 1, 1936, every employer: (48 defined in section

“:siall pay for each ealendar year an excise tax, with respect
A ivit}uars in his employ, equal to the following percentages
: ‘as defined m section 907) payable by him (regard-

eh calendar year:
emrloyment daring the calendar year 1936

. i§ an excise tax imposed on em-
ndxv:dua}s in their employ

—(2,
ya};fe; by an" employer with re«pect to empioy-
wlendar year‘ regardless of the time of actual

o, ,%2 ‘Rate- am{ computation of tax.—The rates of tax applicable
@ respective calendar years are as follows:

: : Per cent
e the‘i calendar year 1936 ———— _— — 1
. calendar year 1987 — 2

e calendax yeai‘ 1988 and any subsequent calendar year..ocumeen- — 3

‘he tax for aq,y calendar year is computed by applying the rate
or that year to the total wages payable by the employer with
respect, to employment during such year. (See article 201.)

o @
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4 W
: ‘SECTION 07 OF THE" iicr
'{a) The term “ emg}loyer " does not mcmde. any person’ uoless on
each of some twenty days during the taxable year, each day being in
s different calendar week, the total number of individuals who were
in his employ for some portion of the day (Whether or not at the same
moment ‘of time) was eight or more.

" (@) The term * employment” means any cewice. of whatever pature,
performed within the United States by an employee for his employer,
except * * ¥

Arr. 203. Persons liable for the tax.~—Every person who is an “ em-
ployer, ” as defined by the Act, is liable for the tax.

Generally, a person is an “employer” if he employs 8 or more
individuals on each of some 20 days during a calendar year, each such
day being in a different calendar week, (See article 204.)

Certain services, however, are specifically excepted by the Act and
to the extent that a person effiploys individuals who render such
services, he is not an “employer,” (See articles 206 to 206(7),
inclusive.)

Even if an “ employer ” is not subject to any State unemployment
insurance law, he is nevertheless subject to the tax. However, if he is
subject to such a State law, he is entitled to credit against the tax
any contributions with respect to employment paid by him there-
under-to the extent permitted by section 902. (See article 211.)

Arr. 204, Who are employers—Commencing with the calendar year
1936, any person .who employs 8 or more individuals (in an em-
ployment as defined in section 907(e) of the Act) on a total of

.20 or more calendar days during a calendar year, each such day
being in a different calendar week, is an employer subject to the
tax imposed with respect to such year.

The several weeks in each of which occurs a day on which eight or
more individuals are employed need not be consecutive weeks, It is
not necessary that the individuals so employed be the same in-
dividuals; they may be different individuals on each such calendar
day. Neither.is it necessary that the eight .or more individuals be
employed at the same moment of time or for any particular length
of time or on any particular basis of compensation. It is sufficient
if the total number of individuals employed during the 24 hours of
a calendar day is eight or more, regardless of the period of service
during that day or the basis of compensation.

In determining whether a person employs a sufficient number of
individuals to be an employer subject to the tax, no individual is
counted unless he is engaged in the performance within the United
States of services not excepted by section 907(c¢). (See articles 206
to 206(7), inclusive.)

Arr. 205. Employed individuals.—An individual is in the employ of
another within the meaning of the Act if he performs services in
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ment as. defined in section 907(c). However, the relation-
cen- the individual wheo performs such services and the
For Whom such services are rendered must, as to those services,
: mlatwnshlp of employer and employee. The Act makes
oni befweer: classes or grades of employees. Thus, super-
msnagers, and other superior employees are employees -
eaning of the Act.

employ,” “ employer,” and “ amployee," as used in
j be taken in their ordinary mesning. An employer,
an‘individaal, a corporation, 8 partnership, a trust
stock company, an association, or a syndicate, group,
other: unincorporated orgamzatlon, group, or
‘ay?b& o person acting in a fiduciary capacity
such as a guardian, committee, trustee, execu-
n bankruptc;, recelver, assignee for the

. Ae'_"done. In thls connectlon, it is not necessary that
tnauy dlmct or ﬁontml the manner m which the

&n individual is subject to the control or direction of an-
¥.28 to. the result to be accomplished by the work and not

-descrxpt,aon of the relationship by the partles as anythmg
than that of employer and employee is immaterial. Thus,
ndwxdua;ls in fact stand in the relation of employer and
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The measurement, method, or designation of compensation is also
immaterial, it the relationship of employer and employee in fact
exists,

Individuals performing services as independent contractors are
not employees. Generally, physicians, lawyers, dentists, veterina-
rians, contractors, subcontractors, public stenographers, auctioneers,
and others who follow an independent trade, business, or profession, .
in which they offer their services to the publie, are independent
contractors and not employeea. ¥

An officer of 2 mrpemtmn is an employee of the corporation, but a :
dlirector, as such, is not. A director may be an employee of the cor- :
poration, however, if he performs services for the ccrpox‘ation other !

than those required by attendance at and participation in meetmgs
of the board of directors,

SECTION 907(c) OF THE ACT

The term * empioyment ™ means any sevvice, of whatever nature, per-
formed within the TUnited States by an employee for his employer,
except * %

Agrr. 206. Excepted services generally.~—(z) To constitute an “em- 3
ployment ” within the meaning of the Act the services performed by 3
the employee must be performed within the United States, that is, 3
within any of the several States, the District of Columbia, or the 3
Territories of Alaska and Hawaii.

To the extent that an employee performs services outside of the -
United States for the person who employs him, he is not in an “ em- 3§
ployment ” within the meaning of the Act, and to that extent he §
will not be counted for ‘the purpose of determmmg whether the -3
person who employs him is an “employer,” within the meaning 3
of the Act. Furthermore, remuneration payable to the empioyee
for services which he performs outside of the United States is ex
cluded from the computation of wages upon which his employer’s tax-
is based. However, if any services are performed by the employee..
within the United States, such services, unless specifically excepted -
by the Act (see articles 208(1) to 206(7), inclusive), constitute “ em-
ployment.” In such case the employee is counted for the purpose o
determining whether the person who employs him is an ® employer,’
within the meaning of the Act, and the wages payable to the em
ployee on account of such services are included in the computation
of wages for the purpose of determining the amount of th
employer’s tax.” .

The place whertrthe contract for services is entered into and th
citizenship or residence of the employee or of the person who em

ploys him are immaterial. Thus, the employee and the person who 3
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emplnys him may be citizens and residents of a forexgn country an
- the.contract for the services may be entered into in a foreign countr)
: md}*et& 1f the employee under such contract aci:uale performs serv

5} Even though the services of the employee are performed with
Pnited States, if they are in a class which is excepted by th
v are excluded for the purpose (1) of determining whethe
employs .a sufficient number of individuals to be an em

b ‘n sxde;;ed in determmmg whether A is an employer ?
-during which B is working in the grocery store is so
~Also, if A is an “employer,” in computing the amount
ges payable, the.'part of the weekly salary of $10 which is
ble to the work on the farm is dlsregarded while the
which is attributable to the work performed in the grocery
s ineluded..

BECTION 907(c) OF THE ACT

erm’ “employment ” means any service * * * except—
1} Agricultural labor; * * *

.(i) Agncultural labor—The term agricultural labor?
S.-H services performedw—-

‘sall .the harvesting of crops, or the raising, feedmg or
Msnagement of live stock, bees, and poultry; or

)‘,‘By an employee in connectzon with the processing of articles
fr m. materials which were produced on a farm; also the packing,
ckaging, traqsportatlon, or marketing of those materials or articles.
Su(&h'sermces db not constitute « agricultural labor,” however, unless

they dre performed by an employee of the owner or tenant of the

38200° 30§
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The medium in which the remuneration is payable is also imma-
terial. It may be payable in cash or in something other than cash,
such as goods, lodging, food, and clothing.

Ordinarily, facilities or privileges (such as entertainment, cafe-
terias, restaurants, medical services, or so-called *courtesy” dis-
counts on purchases), furnishéd or offered by an employer to his
employees generally, are not considered as remuneration for services
if such facilities or privileges are offered or furnished by the em-
ployer merely as a convenience to the employer or as a means of
promoting the health, good will, contentment, or efficiency of his
employees.

AR, 208, Exclusion from wages.—Excluded from the computation
of wages is all remuneration payable by an employer to an employee
for services which are excepted by section 907(c), or which are
performed outside of the United States. (See articles 206 to 206(7),
inclusive.)

Arr, 209, Items included as wages.— (@) General.—The total wages
payable by an employer to his employees with respect to employ-
ment during any calendar year shall include (A) items payable and
actually paid during that calendar year and (B) items paya.ble but
not actually paid during that calendar year,

(A) Items actually paid shall include:

(1) Cash; and

(2) The fair value, at the time of payment, of all items other than
money.

(B) Items payable but not actually paid shall include:

(1) The amount of all remuneration agreed by the employer to be
paid to the employee; and %

(2) The fair and reasonable value of all services performed with
respect to employment during the calendar year, if there is no agree-
ment between the employer and the employee as to the amount of -3
remuneration for such services; and 4

(3) The fair estimated amount of all remuneration, if the basis 3
of such remuneration has been agreed upon between the employer
and the employee but the exact amount ultimately to be paid can -
not be determined until a subsequent year; and

{4) The pro rata or other amount, fairly estimated or allocated,:
of the total remuneration agreed to be paid by the employer to the "
employee, if such total remuneration is for services rendered in part
in the calendar year and in part in a different year or years.

(5) When remuneration for services performed in a ecalendar year
is paid, or when an*labhgatlon to pay such remuneration arises, in a
subsequent calendar year, the employer is required to advise the col-
lector under oath of the amount thereof (if not reported in the re-
turn for the calendar year during which the services were performed)



http:employe.es

Case: 10-1563 Document: 006110727614 Filed: 09/08/2010 Page: 107

13

:tmitﬂ pay any tax with respect ttheretg at the rate in effect for Ehe
" calendar year during which the services were performed. (See
“grticle 210(3).) » . )
. (B). Dismissal wages—Payment 1o an employee qf so-called dis-
missal wages, vacation allowances, or sick pay, constitutes wages.
‘ 5"@;). Traveling and other expenses—Amounts de to traveling
salesmen or other employees as allowance or reimbursement for
_ traveling or other expenses incurred in the business of the employer
coistitute wages only to the extent of the excess of such amounts
wer such expenses actnally incurred and accounted for by the
mployee. . , ‘
€dy  Premiums on life ivnmmnee.«-—Generglly, premiums paid by an
yployer on a policy of life insurance covering the life of an emplqyee
constitiite wages if the employer isnot a beneﬁciar:y under the poh::y.
However, premiums paid by an’ employer on policies of group life
sifance-covering the lives of his employees are not wages, if the
'éfééhas no option to take the amountf of the premiums instead
ting the insurance and has no equity in the policy (such as
bt of assignment or the right to the surrender value on termi-
is employment). |
Deilsictions by an employer From wremuneretion of an em-
2 Xmounts deducted from the remuneration of an employee by
nployer constitute wages paid to the employee at the time of such
deduction. It is immaterial that the Act, or any Act of Congress or
“Yaw’ of any State, requires or permits such deduction and the
vment of the amount thereof to the United States, a State, or any
tical subdivision thereof (see section 1101(c)).
¥ Payments by employers into employees’ funds—Payments
midé-by an employer into a stock bonus, pension, or profit-sharing
" ‘find constitute wages if such payments inure to the exclusive benefit
ie employee ind may be withdrawn by the employee at any tine,
pon: resignation or dismissal, or if the contract of employment
iires such payment as part of the compensation. Whether or not
ider other circumstances such payments constitute wages depends
upornt the particular facts of each case.
ARt 210. Adjustments of tax.—(a) If the amount of wages payable
“with respect to employment during the calendar year is computed and
‘reported by the taxpayer in his return for such year, at an amount
- greater than the amount which is subsequently determined to have
been payable, the overpayment of tax shall be refunded or credited.
- {See -article 503 for general provisions applicable with respect to
_¢laims for refund gqr credit.)
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APPENDIX A

TITLE VII OF THE SOCIAL SECURITY ACT—SOCIAL SECURITY BOARI
ESTABLISHMENT ‘. §

:sx:crxon 701. There is hereby established a Social Security Board (in thi
¢t referred to as the * Board”) fo be composed of three members to be ar
pointed by the President, by and with the advice and consent of the Senatc
During his term of membership on the Board, no member shall engage in an;
other- business, vocation, or employment. Not more than two of the member.
'1he Board shall be members of the same political party. Each member shal
réeelve a salary at the rate of $10,000 a year and shall hold office for a tern
gf»_sn ‘years, except that (1) any member appointed to fill a vocancy occurrin
r to the expiration of the term for which his predecessor was appointed
all be appointed for the remainder of such term; and (2) the terms of offic
3 he members first taking office after the date of the enactment of this Ac
1 expire, as designated by the President at the time of appointment, on
he end of two years, one at the end of four years, and one af the enc
x years, after the date of the enactinent of this Act.. The Pregident shal
griate one of the members as the chairman of the Board.

v

DUTIES OF SOCIAL SECURITY BOARD

Seo 702, The Board shall perform the duties imposed upon it by this Act
ind. shall aiso have the duty of studying and making recommendations as t¢
the. most effective methods of providing economic security through social insur
ance, and as to legislation. gud matters of administrative policy concerning old:
age pensions, unemployment compensation, accident compensation, and related
subjects, .

: EXPENSES OF THH BOARD

Sre; 703. The Board is authorized to appoint and fix the compensation of
i officers and employees, and to make such expenditures, as may be necessary
¥ éarrying out its functions under this Act. Appointments of attorneys and
rts may be made without regard to the civil-service laws.

REPORTS

See. 704 The Board shall make a full report to Congress, at the heginning of
each regular session, of the administration of the functions with which it is
arged.,

”TITLE IX OF THE SOCIAL SECURITY ACT—TAX ON EMPLOYERS OF
_ EIGHT OR MORE
% IMPOSITION OF T4X

.. S3ECTION 901, i)_n and after January 1, 1936, every employer (as defined in
section 907) shall pay for each calendar year an excise tax, with respect to

(37)
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having individuals in his employ, equal te the following percentages of the
rotal wages (as defined in section 907) payable by him (rvegardless of the {ime
of payment) with respeet to employment (as defined in scction $07) during such
cialendar year:

(1) With respect 1o employment during the calendar year 1986 the mate shall
be 1 per centum;

{2} With respect to employment during the calendar year 1037 the rate shall
ke 2 per centum: ’

(3) With respect to employment arter December 31, 1837, the rate shall ba 3
per centum.

CREDIT AGAINST TAX Ty

Src. 2, The taxpayer may credit against the tax imposed by section 901
the amount of contributions, with respeet to employment during the taxable
year, paid by him (before the date of filing his return for the taxable year)
into an upemployment fund under a State law., The total credit allowed to
a taxpayer under this section for all contributions paid into unemployment
funds with respect to employment during such taxable year shall not exceed
G0 per centum of the tax agzainst which it is credited, and credit shall be
allowed only for ceniributions made under the laws of States certified for
the taxable year as provided in section 903,

CERTIFICATION OF STATE LAWS

S0, 903, (a) The Social Security Board shall approve any State ITaw sub- |
mittext to it, within thirty days of such submission, which it finds provides ;
tha bt~

(1) Al compensation iz to be paid through public employment offices
in the State or such other ngencies as the Board may approve; :

(2) No compensation shall be payable with respect to any day of unem-
ployment occurring within two years after the first day of the first period
with respect to which contributions ave required; :

(8) All mwoney received in the unemployment fund shall immediately
upont such receipt be pald ower to the Secretary of the Treasury to the
credit of the Unemployment TFust Fund established by section 904

(4} All money withdrawn from the Unemployment Trust Fund by the
State agency shall be used solely in the payment of compensation, exclu-
sive of expenses of administration; )

(5) Compensation shall not be denied in such State to any otherwisq
eligible individual for refusing to accept mew work under any of the
following conditions: (A) If the position offered is vacant due dlirectly
to a strike, lockout, or other labor dispute; (B) if the wages, hours, or
other conditions of the work offered are substantially less favorable to the
individual than those prevailing for similar work in the locality; (C)
as a condition of being employed the individual would be required to 50511
a eompany union or to resign from or refrain from joining any bona ﬁde
labor organization

(8) All the rights, privileges, or immunities conferred by such law or:
by acts done pursuunt thereto shall exist subject to the power of the legi
lature to amend or refpeal such law at any thme.

The Board shall, upo§ ‘approving such law, notify the Governor of the State.
of its approval.

(b) On December 81 in each taxable year the Board shall certify to the

Secretary of the Treasury each State whose law it has previously approved,
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hall nok Pertity any. Stnte which, after reasonable notice and
= earing to the State sgency, the Board finds has changed its
#o longer containg the provisions specified in subsection (a) or
'to such taxable year falled to comply substantially with any

aom.
4ny. time during the taxable year, the Board has reason to believe

“whose law it has previously approved, may not be certified under
it shall promptly so netify the Governor of such State,

TXENMPLOYMENT TRUST ¥UND

{a)y There Is hereby established in the Trgasury of the United
fund to be known a3 the “ Unemployment Trust Pund ”, hefein-
title called the “Fuund.” The Secrefary of the Treasury is au-
~directed to receive and hold in the Fund all moneys deposited
2 State agency from a State unemployment fund, Such deposit may
Q@irectly with the Secretary of the Treasury or with any Federal reserve
wmember bank of the Federal Reserve System designated by him for such

£ shall be the duty of the Secretary of the Treasury to invest such portion
g‘\md ag is not, in his judgment, reguired to meet current withdrawals,

vestment may be made only in interest bearing obligations of the United
ar-in obligations guaranteed as to both principal ‘and interest by the
‘States For such purpose such obligations may be acquired (1) om
isgue at par, or (2) by purchase of outstanding obligations at the
@ ;price. The purposes for which obligations of the United States may be
under the Second Liberty Bond Act, as amended, are hereby extended
thorige the issuance at par of special obligations exclusively to the Fand.

Buel pecial obligations shall bear interest at a rate equal to the average rate
jhteérest; computéd as of the end of the calendar month next preceding ‘the
"ot siich. issue, borne by all interest-bearing obligations of the United States
tﬁe forming part of the public debt; except that where such average rate is not
multipte of one-eighth of 1 per centum, the rate of Interest of such special
’gations shall be the multiple q,g ‘one-eighth of 1 per centum next lower than,
¢h’ average rate. Obligationsother than such special obligations may be
‘s,cquired for the Fund only on such terms 4s to provide an investment yield not
Jess than the yield which would be required in the case of special obhgatmns 11'
'ed to the Fund upon the date of such acquisition. ‘

¢¥ Any obligations acquired by the Fund (except special obligations issued
, Insively to the Fund) may be sold at the market price, and such spacial
bligatitms may be redeemed at par plus accrued interest,

“{d) The interest on, and the proceeds from the sale or redemption of, any
bligations held in the Fund ghall be eredited o and form a part of the Fund.
-(#) The Fund shall be invested as a single fund, but the Secretury of the
Treasury shall maintain a separate book account for each State agency and.
shall credit quarterly on March 81, June 30, September 20, and December 31,
of each year, to each account, on the basis of the average daily balance of such
‘aecount, § proportionate part of the earnings of the Fund for the guarter ending
(m such date,

(D) The Secretary of me Treasury is authorized and directed to pay out of the
Fund to any State agency such amount as it may duly requisition, not exceeding
the amount standing t‘S‘ the account of such State agency at the time of such
Ilwment.
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ADMINISTRATION, REFUNDS, AND PENALTIES

Spe. 805, (a) The tax imposed] by this title shall be cellected by the Burean
of Internal Revenue under the direction of the Secretary of the Treasury and
shall be paid into the Treasury of the United States as infernal-revenue collec-
tiong, If the tax is not paid when due, there shall be added as part of the tax
interest at the rate of one-half of 1 per centum per month from the date the tax
became duae until paid.

(b) Not later than January 31, pext following the close of the taxable year,
each employer shall make a return of the tax under this title for such taxsble
year, BEach such retarn shall be made under oath, shall be filed with the
colleetor of internal revenue for the distriet in which is Jocated the principal
place of business of the empioyer, or, if he has no principal place of business in
the United States, then with the collector at Baltimore, Maryland, and shall
contain such information and be made in such manner as the Commissioner of
Internal Revenue, with the approval of the Secretary of the Treasury, may by
regulations prescribe, All provisions of law (including penalties) applicable in
respect of the taxes imposed by section 600 of the Revenue Act of 1926, shall,
insofar as not inconsistent with this title, be applicable in respect of the fax
imposed by this title. The Comnissicner may extend the time for filing the
return of the tax imposed by this title, under such rules and regulations as he
may preseribe with the approval of the Secretary of the Treasury, but no such
extension shall be for more than sixty days.

{¢} Returns filed under this title sball be open to Inspection in the same
manner, to the same extent, and subject to the same provisions of law, including
penslties, as returns made under Title IT of the Revenuo Act; of 1926,

(d) The taxpayer may ¢lect to pay the tax in four equal installments instead 3
of in a single payment, in which case the first installment shall be paid not later:
than the last day preseribed for the filing of returns, the second installment shall -3
be paid on or before the last day of the third month, the third installment on or:;
before the last day of the sixth month, and the fourth installment on or before
the last day of the ninth month, after such last day., If the tax or any install:
ment thereof is not peid on or before the last day of the period fized for its
payment, the whole amount of the tax unpaid shall be paid upon notice and
demand from the colleetor. !

(e) At the request of the taxpayer the time for payment of the tax or any
installment thereof may be extended under regulations prescribed by the Com:
missioner with the approval of the Secretary of the Treasury, for a period no
to exceed six months from the last day of the period prescribed for the paymentis
of the tax or any instaliment thereof. The amount of the tax in respect of which
any extension is granted shall be paid (with interest at the rate of one-half of
1 per centum per month) on or before the date of the expiration of the period:
of the extension.

(f) In the payment of apy tax under this title a fractional part of a cent
shall be disregarded unless it amounts to one-balf cent or more, in which case
it shall be increased to 1 cent.

INTERSTATE COMMERCE

8zc. 906. No person required under a State law to make payments to an
unemployment fund shall be relieved from complianee therewith on the ground
that he is engaged in mterstate commerce, or that the State law does not d
tinguish between employees engaged in Interstate commerce and those engageds
in intrastate commerce,
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DEFINITIONS

. gpe. 907, When used in this title— ‘

" (a) The term “employer 7 doex not include any person unless on each of
N rwenty days doring the taxable year, each day being in a different calen- -
f'\?mevs'e»ek th@ total number of individuals who weré in his employ for some
?;ition n\i“f the day (whether or not at the snme moment of time) was eight
or more. . ~ B ) .

{b) The term “wiages” means all remuneration for employment, including
che cash vaiue of all remuneration paid fn ony medium other than cash,

{e} The term “ employxi}ent " means any serviee, of whatever nature, per
formed within the United States by an employee fon his employer, except—

(1} Agricultural labor;

(2) Domestic govrvice in a private home

(3) Service performed as an officer or member of the crew of a vessel
on the navigable waters of the United States:

(4) Service performed by an Individual in the employ of his son,
daughter, or spouse, and service performed by a child under the age of
twenty-one in the employ of his father or mother;

(5) Service performed in the employ of the United States Goverument
or of an instrumentality of the United States;

(6) Service performed in the employ of n State, a politieal subdivision
thereof, or up instrumentality of one or more States or political subdi-
visions ;

(7) Service performed In the employ of a corporation, community chest,
fund, or foundation, organized and operated exclusively for religious,
chavitable, scientific, literary, or edncational purposes, or for the preven-
tion of cruelty to children or animals, no part of the net earnings of which
inures to the benefit of any private sharebolder or individual

(d) The term * 8tate agency” “means auy State officer, board, or other
agthority, designated under & State law to administer the anemployment fund
in such State. :

(e) The term * unemplioyment fund ” means a spectal fund, established under
¢ State law and administered by a State ngency, for the payment of compensa-
tion. b

(£) The term “contributicns”™ means payments required by a State law to
be made by an ewployer into an unemployment fund, to the extent that such
payments are made by him without any part thereof being deducted or
deductible from the wages of individuals in his employ,

(g) The term *compensation” means cash benefits payable to individuals
with vespect to their nnemployment.

RULES AND REGULATIONS

Sec. 908. The Commissioner of Internal Revenue, with the approval of the
Secretary of the Treasury, shall make and publish rules and regulations for
the enforcement of this title, except sections 908, 804, and 910,

ALIOWANCE OF ADDITIONAL CREDIT

Sec. 909. (a) In addition to the credit allowed under section 902, a taxpayer
may, subject to the conditions imposed by section 910, credit against the tax
imposed by section 9QL for any taxable year after the taxable year 1937, an
amount, with respect to each State law, egual to the amount, if any, by whieh
the contributions, with respect to employment in such taxable year, actually
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paid by the taxpayer under such law before the date of fillng his return. &
such taxable year, i3 exceeded by whichever of the following is the lesser-
(1) The. amount of contributions which he would have been. req
“to pay. under such law for such taxable year if he had been subje
the highest rate qpplicab!e from tlmme to time throughout such year to a
‘employer under such law; or
{2) "Fwo and seven-tentls per centum of the wages payable by him wi
respect to employment with respect to which contributions for such
were required under such law.

{b) If the amount of the contributions actually so paid by the taxpa
in less than the amount which be should have paidsunder the State law,. g
additional credit under subsection (a) shall Ve redu&d proportionately.

(¢} The fotal credits ailowed to a taxpayer under thig title sball not e
90 per centnm of the tax agmnvt which such credits are taken,.

CO\DITIONS op- AI)DQT’IOLAL CREDI‘I.‘ ALIA)W.&NQH}

Sw 910 (a) A taxpayer shan be anowed the addltional credxt nnder
909, With respect to his eonmbution rate under a State law being lower,
any. taxzable year, than that of amother employer subject to such law, onl
the Board finds that under such mw—— L

. (1) Such lower rate, with respect to eontributiens to 8 pooled fo _

f_‘permitted on the basis of not less. than three years of _compensa

" experiénce;.
- {2) Sueh lower. rate, with respect to contributions to a. guaran
'emploment account is permitted only when bis guaranty of emi}loym
) 'was fumlled in" tha preceding calendar year, and, sucn guarant
ployment amunt ammmts to not less than. T%. per centum of th

:wage‘s payable by. him, ib aecardance mth ‘such. guamnty, with‘

to employment in such State in’ the. preceding calendar year,

(8) ‘Such ls}wer rate, with réspect ‘to contribnnons to o separate reﬁe

,acconut, 1§ pefrnitted only when '(A) ‘compensation has been ]

. such agcount throughout. the preceding calendar year, and (B) sucha

' amounty’ to not Iess than ﬁva times the. largez,t amount. of compénsaﬁon

" from suth account withini aky one of the three preeeding calendar years,

{C) such account amounts to not less than 734 per centum of the ¢

L wages payable by him { plus the total wages payable by any other em lo
:"’whe may-be contribufing to! such account) With respect to employ)
,'such State. m the’ precedlng calendar year. o '

the requirements of subsection (a). by the amount bearing the’ 'same
to such additional eredit as the amount; of contributions made at such lower
bears t¢ the total of his contributions paxd for sueh year undar snch law. !
(ey” As used in thlS aectiqﬂ " :
¢3) Th& term
unemployment tond, Witﬁ respect to an’ employer or ‘group of emp i
from which compengation is payable only; Witk respect: to the unemployme

of individuals who were in the employ of auch employer or of one of

<. employers: camprfsing the group, o
© . €2). The term: # pooled: fund ” mesns an. unempioyment fand o any
thereot- in whid§: all- coutributions are mingled and undivided; and
which oompensaﬁon is payable to all eligible individuals, execept thaéér
individualg Iast employed by employers with respect to whoni-
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g are maintained by the Srate agency, it is payable only when such
gts ave exhausted,
(-8)? The term * guaranteed empleyment account” meAns a separate ace
59';1{, fn an unemployment fund, af contribations paid by an employer
{ group of employers) who v

. .{A) guarantees in advance thirty hours of wages for each of forty
«*éslwdar weeks (or more, with one weekly hour deducted for each
7 added week guaranteed) in twelve montbs, to all the individuals ip
. his employ in one or nore distinct establishments, except that any
" guch Individual's guaranty may cominence after a probationary period
included within twelve or less consecutiveywalendar weeks), and

(B) gives wecurity or assurance, satisfactory to the State agency
for the fullilsent of such guaranties,
from: which account compensation shall be payable with respect to the
wnemployment of auy such individual whose guaranty is not fuifilled or re
owed and who is otherwise eligible for compensation under the State law
;(4) The term “year of compensation experience’, as applied to ar
emplayer, means any calendar year throughoui which compensation was
payable with respect to any individaal in his employ who became unem
ployed and was eligible for compensation,

(TLE XI OF THE SOCIAL SECURITY ACT—GENERAL PROVISION:
l DEFINITIONS

SEcrroy 1101, {2) When nsed in this Act— R
) {1) The term “State” (except when used in section §531) include
Alaska, Hawaii, and the District of Columbia.
(2) The term * United States " when used In a geographical sense mean;
the States, Alask:a, Hawaik and the District of Columbia.
(3) The term * person ” means an individual, a trust or estate, a partner
ship, or a corporation.
(4} The term * corporation” includes associations, joint-stock companies
© and insurance conopanies.
{5) The term “sharBholder ” includes a member in an association, joint
stock company, or insurance company.
(6) The term *employee " includes an officer of a corporation.
- (b) The terms “ includes™ and * including ™ when used in a definition cor
tained in thiz Act shall not be deemegd to exclude other things otherwise withi
"the meaning of the term defined.

{¢) Whenever under this Act or any Act of Congress, or under the law of an
State, an employer is required or permitted fo deduct any amount from th
remuneration of an employee and to pay the amount deducted to the Unite
. States, 4 State, or any political subdivision thereof, then for the purposes ¢
this Act the amount so deducted shall be considered to bave been paid to th

employee at the time of sueh deduction.
~ {4} Nothing in this Act shall be construed as authorizing any Federal officia
agent, or representative, in carrying out any of the provisions of this Aect, t
- take charge of any child over the objectivn of either of the parents of suc
¢hild, or of* the "person standing in leco parentis to such child,

hed RULES AND RBEGULATIONS

Seo. 1102, The Secretary of .the Treasury, the Secretary of Labor, and it
Sociul Security DBoard, respectively, shall make and publish such rules anp
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regulations, not inconsistent with this Act, as may be necessary to the efficient
administration of the fanctions with which each is charged under this Act.
SEPARABILITY

See. 1108, If any provision of this Act, or the applieation thereof to any
person or circumstance, is held invalid, the remainder of the Act, and the ap-
plication of such provision to other persons or circumstances shall not be
affected thereby.

RESERVATION OF POWER

Seo. 1104 The right to alter, amend, or repeal any provision of this Act is
hereby reserved to the Congress,

SHORT TITLE
Sec, 1105. This Act may be cited as the * Social Seeurity Act,”

et





