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STATEMENT OF SUBJECT MATTER AND 
APPELLATE JURISDICTION 

 
 On September 7, 2006, the Internal Revenue Service (the “IRS”) issued a 

Notice of Final Partnership Administrative Adjustment (the “FPAA”) to Home 

Concrete and Supply, LLC (the “partnership”) under 26 U.S.C. § 6223(a)(2), for 

the partnership’s 1999 tax year. (J.A. 154.)  The FPAA proposed adjustments to 

the partnership return that would result in substantial additional taxes arising from 

transactions that occurred in 1999. 

The partnership, together with Robert L. Pierce, Susanne D. Pierce, Stephen 

R. Chandler, Rebecca R. Chandler, and Home Oil and Coal Company, Inc.  

(collectively “taxpayers”), initiated this action on December 5, 2006, in the United 

States District Court for the Eastern District of North Carolina by filing a 

complaint and petition for readjustment against the defendant.  (J.A. 17.)  The 

complaint seeks a determination that any assessment of taxes, interest and penalties 

against the taxpayers for the 1999 tax year is barred under the applicable three year 

statute of limitations.  (J.A. 27.)  The trial court had jurisdiction over this matter 

pursuant to 28 U.S.C. § 1346(e), and the taxpayers had standing to bring the 

complaint pursuant to Code § 6226(a). 
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 The trial court entered a final judgment in this action on October 6, 2009.  

(J.A. 374.)  The taxpayers timely filed their notice of appeal on December 4, 2009.  

(J.A. 375.)  This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 

1291 because this is an appeal of a final judgment that disposes of all the parties’ 

claims. 

STATEMENT OF THE ISSUES 
 

The overarching issue presented on this appeal is whether the trial court 

erred in holding that the FPAA was timely issued.  This issue involves two 

questions of law: 

1.   Can an overstatement of basis constitute an “omission” under 26 

U.S.C. § 6501(e)(1)(A)?  

2.   Were the requirements of the adequate disclosure provision of 26 

U.S.C. § 6501(e)(1)(A)(ii) met? 

STATEMENT OF THE CASE 
 

 For federal income tax purposes, the income tax treatment of partnership 

items is determined at the partnership level.  26 U.S.C. § 6221.  If, on audit, the 

IRS determines that an adjustment should be made in an income tax return filed by 

a partnership, it issues an FPAA.  26 U.S.C. § 6223(a)(2).  The issuance of the 

FPAA stops the running of the applicable statute of limitations for the assessment 

of additional taxes.  26 U.S.C. § 6229(d).   
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 The IRS issued the FPAA to the partnership for the partnership’s 1999 tax 

year on September 7, 2006.  (J.A. 154.)  The FPAA proposed to reduce the basis 

reported by the partnership in its assets at the time of the partnership’s sale of such 

assets.  (J.A. 163-65.)  The partnership correctly reported on its income tax return 

the gross sales price from the sale of its assets, but the IRS asserts that the 

partnership overstated its basis in such assets.  (J.A. 163-65.)  It is undisputed that 

the FPAA was issued after the expiration of the three year period for assessing 

income tax specified in 26 U.S.C. § 6501(a).  (J.A. 329.)   

The taxpayers filed their complaint in this action on December 5, 2006, 

seeking a declaration that the FPAA was time-barred.  (J.A. 3 & 27.)  In addition to 

declaratory relief, the taxpayers sought the return of the $1,392,118.00 deposited 

with the trial court below,1 plus applicable interest.  (J.A. 27.)   

 The IRS filed its answer on February 5, 2007 followed by its first amended 

answer on February 26, 2007.  (J.A. 59 & 67.)  The first amended answer asserted 

that the FPAA was not time-barred.  (J.A. 70-71.)  After conducting discovery, the 

parties filed cross-motions for summary judgment on December 12, 2007.  (J.A. 9-

10.)  In their motion, the taxpayers argued that the IRS had failed to meet its 
                                                 
1 26 U.S.C. § 6226(e)(1) requires that the partner filing the petition on behalf of the 
a partnership deposit “the amount by which the tax liability of the partner would be 
increased if the treatment of the partnership items on the partner’s return were 
made consistent with the treatment of partnership items on the partnership return,” 
as adjusted by the FPAA as a precondition to filing suit.  This amount was 
deposited by the tax matters partner, Robert Pierce. 
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burden of establishing the applicability of the six year limitations period,2 based on 

the undisputed fact that the FPAA was issued more than three years after the filing 

of the relevant tax returns.  (J.A. 166.)  The IRS moved for partial summary 

judgment, on grounds that the six-year statute of limitations provided by 26 U.S.C. 

§ 6501(e)(1)(A) applied.  (J.A. 83.)   

 In an order dated November 21, 2008 (the “2008 Order”), the trial court 

denied the taxpayers’ motion for summary judgment, finding that an overstatement 

of basis can constitute an omission of gross income for purposes of applying the 

extended six year statute of limitations provided by 26 U.S.C. § 6501(e)(1)(A).  

(J.A. 323-42.)  The trial court held in abeyance its decision on other issues 

pertaining to whether the alleged overstatement of basis was substantial enough to 

extend the statute of limitations to six years, and whether the “adequate disclosure” 

provision of 26 U.S.C. § 6501(e)(1)(A)(ii) applied in this case.  (J.A. 342.)  The 

trial court requested that the parties submit briefing on these issues.  (J.A. 342.)   

In an order dated March 9, 2009 (the “2009 Order”), the trial court found 

that an overstatement of basis can constitute an omission sufficient to extend the 

statute of limitations to six years, and that the disclosures in the taxpayers’ 

respective income tax returns did not meet the requirements of the adequate 
                                                 
2 “The government bears the burden of establishing the applicability of the six year 
limitations period, which in this posture is an affirmative defense.  See Grapevine 
Imports Ltd. v. United States, 71 Fed. Cl. 324, 343 n.30 (2006) (discussing the 
mechanics of the burden-shifting).”  (J.A. 78.) 
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disclosure provision of 26 U.S.C. § 6501(e)(1)(A)(ii).  (J.A. 343-54.)  The trial 

court therefore granted the IRS’s motion for partial summary judgment and denied 

the taxpayers’ motion for summary judgment.  (J.A. 353.)  After the parties 

resolved all other outstanding issues in the case by agreement, the trial court 

entered a final judgment in this action on October 6, 2009, leaving only the issues 

stated above to be resolved in this appeal.  (J.A. 373-74.)   

STATEMENT OF THE FACTS 
 

 Home Oil & Coal Company, Inc. (“Home Oil”) was a small family business 

in Salisbury, North Carolina that had been in operation for over 50 years before the 

transactions underlying this case took place.  (J.A. 359-60.)  Appellant Robert 

Pierce worked for the family business part-time as a teenager before beginning 

work there fulltime in 1968.  (J.A. 359-60.)  Plaintiff Steven Chandler began 

working there in 1972.  (J.A. 371-72.)  Before Mr. Pierce and Mr. Chandler took 

over ownership and control of Home Oil in the mid-1980’s, it was owned and 

operated by Mr. Pierce’s mother and Mr. Chandler’s father, who had long been the 

president and vice president, respectively.  (J.A. 360.)  Over the years, Home Oil 

changed the focus of its business, from the sale of heating oil and coal, to concrete 

and building supplies.  (J.A. 361-62.)   

 Mr. Pierce and Mr. Chandler were the only two shareholders of Home Oil in 

1999.  (J.A. 364.)  Mr. Pierce owned approximately 81 percent and Mr. Chandler 
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owned approximately 19 percent of the outstanding shares in Home Oil at the time.  

(J.A. 369.)   

By early 1999, Mr. Pierce had decided he wanted to retire and sell the 

business.  (J.A. 365-67.)  Given the importance of the sale for himself and his 

family, Mr. Pierce sought financial planning assistance from several highly 

recommended financial and legal professionals.  (J.A. 366-69.)  On advice from 

these professionals, the following transactions occurred prior to the sale of the 

business: 

1.   The partnership was formed on April 15, 1999.   The partnership’s 
initial members were Robert Pierce, Stephen Chandler, Home Oil, and 
two trusts for the benefit of Mr. Pierce’s children (collectively, the 
“partners”). (J.A. 21.)   

 
2.   On May 13, 1999, each of the partners commenced a short sale of 

Treasury notes.  (J.A. 21-22.)   
 
3.   On May 17, 1999, each Partner contributed the proceeds from the 

short sales of Treasury notes, together with the short Treasury note 
positions and margin cash, to the partnership as capital contributions.  
(J.A. 22.)   

 
4.   On May 18, 1999, the partnership closed its Treasury note short 

positions by purchasing Treasury notes in the open market.3  (J.A. 23.)   
 
5.   On June 11, 1999, Home Oil transferred substantially all of its 

business assets to the partnership as a capital contribution.  (J.A. 23.)   
 

                                                 
3 The partnership realized a short-term capital gain of $113,362 as a result of the 
short sales.  (J.A. 23.)   This gain was reported by the partnership on its 1999 Form 
1065, U.S. Income Tax Return of a Partnership, on Schedule D, line 1(f).  (J.A. 
34.)   
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6.   On June 14, 1999, each of the partners transferred a percentage of 
their membership interests in the partnership to Home Oil as a capital 
contribution to Home Oil.  (J.A. 23.)     

 
7.   In connection with such transfers, the partnership made an election 

pursuant to 26 U.S.C. § 754 (the “§ 754 election”) to step up the basis 
of its assets.  (J.A. 23.)   

 
8.   On August 31, 1999, the partnership sold substantially all of its assets 

to a third-party purchaser for a gross sales price of $10,623,348.  (J.A. 
24.)   

 
 The partnership timely filed its Form 1065, U.S. Return of Partnership 

Income, on or before April 17, 2000.  (J.A. 24 & 61.)  The partnership reported the 

sale of its assets, including the gross sales price ($10,623,348), the partnership’s 

original basis ($4,542,824.36) and the stepped up basis in those assets 

($10,527,350.53) on its return.  (J.A. 49 & 57.)   

The partners also filed their respective federal income tax returns for the 

1999 tax year on or before April 17, 2000.  (J.A. 127, 141, 236 & 294.)  Each 

partner reported his, her or its portion of the gain from the sale of the partnership’s 

assets on the relevant return.  (J.A. 132, 133, 147, 204, 248 & 302.)   

As mentioned above, the IRS issued the FPAA on September 7, 2006.  (J.A. 

154.)   The FPAA was issued more than three years after the partnership and the 

partners filed their income tax returns for the 1999 tax year.  (J.A. 329.)  In the 

FPAA, the IRS did not challenge the amount of the gross sales price from the sale 

of the assets reported by the partnership on its 1999 federal income tax return.  
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(J.A. 163-65.)  Rather, the IRS claimed that the basis in the assets, as reported by 

the partnership, was too high.  (J.A. 164-65.)  The IRS proposed to decrease the 

partnership’s reported basis in the assets.  (J.A. 161.)  This proposed adjustment, if 

allowed, would result in an increase in federal income tax liability for each of the 

partners for their respective tax years ending December 31, 1999.  (J.A. 154.)   

SUMMARY OF THE ARGUMENT 
 

 As a general rule, the IRS has three years from the date a tax return is filed 

to assess additional taxes.  26 U.S.C. § 6501(a).   There is an exception that 

extends the limitation to six years “[i]f the taxpayer omits from gross income an 

amount properly includible therein which is in excess of 25 percent of the amount 

of gross income stated in the return….”  26 U.S.C. § 6501(e)(1)(A).  However, this 

exception does not apply “if such amount is disclosed in the return, or in a 

statement attached to the return, in a manner adequate to apprise the Secretary of 

the nature and amount of such item.”   26 U.S.C. § 6501(e)(1)(A)(ii).  Taxpayers 

contend that the IRS is barred from assessing additional taxes by the normal three-

year statute of limitations because they did not “omit” any amount from the 

relevant returns and, in any event, their disclosures were more than adequate under 

the statute’s “safe harbor” provision found in 26 U.S.C. § 6501(e)(1)(A)(ii). 
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 The IRS contends that an overstatement of basis reported on the 

partnership’s tax return constitutes an “omission” in this case.  The IRS does not 

contend that the taxpayers failed to report the sale of their business, the amount of 

that sale, or that any receipts were “left off” their return.  Instead, the IRS claims 

that the partnership should not have increased the original basis in its assets as a 

result of the transactions that occurred prior to the sale of the asset.  Under 

Supreme Court precedent, there has, in fact, been no “omission” that triggers the 

longer statute of limitations.   

The outcome of this case is governed by the Supreme Court’s decision in 

The Colony, Inc. v. Commissioner, 357 U.S. 28 (1958).  The Court held that an 

overstatement of basis does not qualify as an “omission” that would trigger the 

statutory exception to the normal statute of limitations.  As the Court pointed out, a 

taxpayer who reports too much basis does not “leave out” anything that warrants a 

longer statute of limitations.  Id. at 32.   

The holding of Colony has recently been followed by the Ninth Circuit, the 

Federal Circuit, the Tax Court, and the Court of Federal Claims in cases that 

denied extensions of the statute of limitations based on an alleged overstatement of 

basis.  Salman Ranch, Ltd. v. United States, 573 F.3d 1362 (Fed. Cir. 2009); 

Bakersfield Energy Partners, LP v. Commissioner, 568 F.3d 767 (9th Cir. 2009); 

Utam Ltd. v. Commissioner, T.C. Memo 2009-253; Intermountain Ins. Serv. of 
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Vail v. Commissioner, T.C. Memo 2009-195; Beard v. Commissioner, T.C. Memo 

2009-184; Grapevine Imports, Ltd. v. United States, 77 Fed. Cl. 505 (2007).   

Those cases reject the attempt by the IRS to limit the holding in Colony to 

situations involving the sale of goods or services by a trade or business.  Nothing 

in Colony suggests its holding should be so limited, and this Court should likewise 

reject such a strained interpretation.   

The taxpayers are also entitled to rely on the “safe harbor” provisions of 26 

U.S.C. § 6501(e)(1)(A)(ii).  The original basis, the election to step the basis up and 

the new basis were all clearly stated on the return.  Thus, the nature and amount of 

the item in question (stepped-up basis) was disclosed in a manner adequate to 

apprise the IRS of the transaction. Their adequate disclosure serves as an 

independent basis for the conclusion that the normal three year statute should not 

be extended to six years in this case.   

ARGUMENT 
 

I. THE DISTRICT COURT’S ORDERS ARE REVIEWED UNDER A  
 DE NOVO STANDARD 
 
 This appeal involves questions of statutory interpretation based upon an 

undisputed set of facts.  Therefore, this Court’s review of the trial court’s Orders is 

conducted under a de novo standard.  Blaustein & Reich, Inc. v. Buckles, 365 F.3d 

281, 286 (4th Cir. 2004); United States v. Turner, 389 F.3d 111, 119 (4th Cir. 

2004); United States v. Pierce, 278 F.3d 282, 286 (4th Cir. 2002).  
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II. THE DISTRICT COURT INCORRECTLY DETERMINED THAT AN 
OVERSTATEMENT OF BASIS CONSTITUTES AN OMISSION 
FROM GROSS INCOME 
 
A. THE TIME FOR ASSESSING INCOME TAX AGAINST THE 

TAXPAYERS FOR THE TAX YEAR ENDING DECEMBER 31, 
1999 EXPIRED BEFORE THE FPAA WAS ISSUED 

 
  26 U.S.C. § 6501 provides the general rule as follows: 

(a)  General rule 

Except as otherwise provided in this section, the amount of any 
tax imposed by this title shall be assessed within 3 years after 
the return was filed…, and no proceeding in court without 
assessment for the collection of such tax shall be begun after 
the expiration of such period…. 
 

 In certain rare circumstances, the period for assessing income tax can be 

extended from three years to six years.  26 U.S.C. § 6501(e)(1)(A) provides: 

If the taxpayer omits from gross income an amount properly 
includible therein which is in excess of 25 percent of the amount of 
gross income stated in the return, the tax may be assessed, or a 
proceeding in court of the collection of such tax may be begun 
without assessment, at any time within 6 years after the return was 
filed.  For purposes of this subparagraph --  
 

(i) In the case of a trade or business, the term ‘gross 
income’ means the total of the amounts received or 
accrued from the sale of goods or services (if such 
amounts are required to be shown on the return) prior to 
diminution by the cost of such sales or services; and 
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(ii) In determining the amount omitted from gross 
income, there shall not be taken into account any amount 
which is omitted from gross income stated in the return if 
such amount is disclosed in the return, or in a statement 
attached to the return, in a manner adequate to apprise the 
Secretary of the nature and amount of such item. 

 
All of the relevant federal income tax returns for the taxpayers were filed on 

or before April 17, 2000.  (J.A. 325-26.)  There is no dispute that the FPAA was 

issued after the three year period for assessing taxes against the taxpayers for their 

1999 tax year (J.A. 154.)  Therefore, unless the period for assessing income tax 

against the taxpayers for their 1999 tax year was extended under 26 U.S.C. § 

6501(e)(1)(A), the FPAA was untimely. 

The IRS argued, and the trial court below agreed, that 26 U.S.C. § 

6501(e)(1)(A) applied, and that the FPAA was timely issued.  (J.A. 353.)  The trial 

court concluded that, by allegedly overstating its basis in its assets, the partnership 

omitted from gross income an amount properly includible therein, thus triggering 

the extended six year period for assessing income tax under 26 U.S.C. § 

6501(e)(1)(A).  (J.A. 353.)   

 The partnership did not omit the sale of its assets on its 1999 income tax 

return.  To the contrary, it reported the sales price of each asset on Form 4797 

attached to the partnership return.  (J.A. 45-48.)  The partnership also attached an 

election to adjust the basis of the assets pursuant to the § 754 election.  (J.A. 56-

57.)  The § 754 election explicitly details, on an asset-by-asset basis, the 
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partnership’s tax basis in each asset prior to the adjustment, the amount of the 

adjustment, and the total adjusted basis after the adjustment.  (J.A. 56-57.)  The 

gain from the sale of the assets was allocated and reported to each partner on the 

return.  (J.A. 58.)  Thus, the sale of the assets was reported on the return; the 

purchase price of the assets was reported on the return; and the basis of the assets 

before and after the adjustment was made was reported on the return.  Moreover, 

the gain from the sale of the assets was reported on the returns of the partners.  

There was no “omission” with respect to the sale of the assets. 

 The trial court concluded that there was an omission, not of “gross receipts,” 

but of “net profits.”  In doing so, the trial court concluded that an overstatement of 

tax basis constitutes an omission sufficient to extend the period for assessing 

income tax under 26 U.S.C. § 6501(e)(1)(A).  (J.A. 341.)  The trial court’s 

conclusion is in direct conflict with the United States Supreme Court’s decision in 

Colony. 

B. THE SUPREME COURT’S DECISION IN COLONY HELD THAT 
AN OVERSTATEMENT OF BASIS DID NOT CONSTITUTE AN 
OMISSION FROM GROSS INCOME 

 
 Determining whether the IRS was entitled to the extended six year 

assessment period requires this Court to interpret the phrase “omits from gross 

income” found in 26 U.S.C. § 6501(e)(1)(A).  As the Court is well aware, “[w]hen 

interpreting a statute, the goal is always to ascertain and implement the intent of 
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Congress.”  Scott v. United States, 328 F.3d 132, 138 (4th Cir. 2003).  Fortunately, 

the Supreme Court has already resolved the meaning of the phrase “omits from 

gross income” in The Colony, Inc. v. Commissioner, 357 U.S. 28 (1958). 

 In Colony, the Supreme Court held that an alleged overstatement of tax basis 

by a taxpayer in certain lots of land did not constitute an omission from gross 

income under § 275(c) of the 1939 Code, the predecessor to 26 U.S.C. § 

6501(e)(1)(A).4   Like the partnership in this case the taxpayer in Colony correctly 

reported the gross sales price of the lots of land.  Id. at 30.  The IRS alleged that 

the tax basis in those lots of land was overstated on the taxpayer’s federal income 

tax return, just like it did in this case.  Id.  The Supreme Court held that the alleged 

overstatement of basis was not an omission.  Id. at 31, 38.   

 The Supreme Court, applying traditional tools of statutory construction, 

determined that Congress did not intend for the extended limitations period to 

apply in the case of a basis overstatement.  The Court started with the “critical 

statutory language,” focusing on the definition of the word “omits” and approving 

the dictionary definition “to leave out or unmentioned; not to insert, include, or 

name.”  Id. at 32.  The Court confirmed the plain meaning of the statutory 

language by referring to legislative history, which repeatedly emphasized 

                                                 
4 Other than a change from a 5-year to a 6-year extended statute of limitations 
period, the operative language in § 275(c) of the 1939 version of the Code was 
identical to the language found in the current version of 26 U.S.C. § 6501(e)(1)(A).   
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Congress’ intent that the statute should be extended only in specific situations 

when taxpayers “leave out items” or a taxpayer “overlooks an item,” “failed to 

report a dividend,” or “might report as income for one year an item of income 

which properly belonged in another year.”  Id. at 33-35.  The Court cited these 

instances as “persuasive indications that Congress merely had in mind failures to 

report particular income receipts and accruals, and did not intend the five-year 

[now six year] limitation to apply whenever gross income was overstated.”  Id. at 

35 (emphasis added).  The Court agreed with the taxpayer’s position that “the 

statute is limited to situations in which specific receipts or accruals of income 

items are left out of the computation of gross income.”  Id. at 33 (emphasis added).  

The Supreme Court further found that Congress’s purpose for enacting the 

extended assessment period was “no broader … than to give the Commissioner an 

additional two years [now three years] to investigate tax returns in cases where, 

because of a taxpayer’s omission to report some taxable item, the Commissioner is 

at a special disadvantage in detecting errors.”  Id. (emphasis added).  The 

extended assessment period applies in instances where “the return on its face 

provides no clue to the existence of the omitted item.”  Id. (emphasis added).  

However, the Supreme Court continued, “when as here, the understatement of a tax 

arises from an error in reporting an item disclosed on the face of the return the 

Commissioner is at no such disadvantage.”  Id.  
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 Although the version of the Code that the Supreme Court interpreted in 

Colony had been revised since the case began, the Court noted that its conclusion 

was “in harmony with the unambiguous language of § 6501(e)(1)(A),” the same 

language at issue in the present case.  Id. at 37 (emphasis added). 

 The Supreme Court’s decision in Colony, which was based on clear 

congressional intent, controls the outcome in this case.  The taxpayers timely filed 

federal income returns in which they reported all of the essential data they were 

required to disclose:  the sale of the partnership’s assets; the original basis, plus the 

basis adjustment, in such assets; and the gross receipts from the sale of the assets.  

The relevant language in 26 U.S.C. § 6501(e)(1)(A), “omits from gross income an 

amount properly includible therein,” is the same language that the Supreme Court 

analyzed under § 275(c) of the 1939 Code in Colony.  The definition of “omits” 

has not changed over the years, nor has Congress ever expressed its disagreement 

with Colony in subsequent amendments to 26 U.S.C. § 6501(e).  An overstatement 

of basis in property was not an omission 50 years ago, and it is not an omission 

today. 

C. THE DISTRICT COURT’S REASONING FOR REJECTING 
 COLONY IS NO LONGER VIABLE 
  

 In the 2008 Order, the trial court held that an overstatement of basis can 

constitute an omission from gross income for purposes of satisfying the 

requirements of 26 U.S.C. § 6501(e)(1)(A).  (J.A. 341.)  The trial court’s holding 
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must be reversed because it is in direct conflict with the Supreme Court’s holding 

in Colony.  The trial court avoided the holding in Colony by relying on two recent 

trial court cases, which limited the Supreme Court’s holding in Colony to situations 

in which the taxpayer is in a trade or business engaged in the sale of goods or 

services.  (J.A. 330-41.)  See Brandon Ridge Partners v. United States, 2007 WL 

2209129 (M.D. FL 2007); Salman Ranch, Ltd. v. United States, 79 Fed. Cl. 189 

(2007), rev’d, 573 F.3d 1362 (Fed. Cir. 2009).  The trial court also rejected 

decisions from other courts that followed Colony’s mandate in situations that did 

not involve the sale of goods or services by a trade or business.  (J.A. 330-41.)  See 

Bakersfield Energy Partners, LP v. Commissioner, 128 T.C. 207 (2007), aff’d, 568 

F.3d 767 (9th Cir. 2009); Grapevine Imports, Ltd. v. United States, 77 Fed. Cl. 505 

(2007).   

However, since the trial court’s 2008 Order was issued, the Court of Federal 

Claims’ Salman Ranch decision has been reversed by the Federal Circuit and the 

Tax Court’s Bakersfield decision has been affirmed by the Ninth Circuit.  See 

Salman Ranch, Ltd. v. United States, 573 F.3d 1362 (Fed. Cir. 2009); Bakersfield 

Energy Partners, LP v. Commissioner, 568 F.3d 767 (9th Cir. 2009).  Additionally, 

the Tax Court has consistently applied its Bakersfield holding in every other case 

where an extension of the statute of limitations was denied based on an alleged 

overstatement of basis.  See, e.g., Utam Ltd. v. Commissioner, T.C. Memo 2009-
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253; Intermountain Insurance Service of Vail v. Commissioner, T.C. Memo 2009-

195; Beard v. Commissioner, T.C. Memo 2009-184.  Thus, the trial court’s legal 

conclusion is contrary to the only circuit courts that have addressed this issue and 

to the Tax Court.    

As discussed in greater detail below, the reasoning relied upon in the trial 

court’s 2008 Order is no longer viable.  Instead, the positions and authorities 

advanced by the taxpayers have been vindicated.  Therefore, the trial court’s 

rulings are in error and must be reversed. 

1. Colony Construes the Statutory Language that Controls the 
Outcome of this Case 

 
The IRS argues that Colony is not controlling because the Supreme Court 

was construing an earlier version of the applicable statute.  However, the operative 

language is the same in both versions, and the IRS’s argument has been soundly 

rejected by the Ninth Circuit, the Federal Circuit and the Court of Federal Claims.  

See Salman Ranch, supra; Bakersfield, supra; Grapevine, supra. 

In Bakersfield, the Ninth Circuit disagreed with the IRS’s argument, noting 

that it is appropriate to construe “words in a new statute that are identical in a prior 

statute as having the same meaning.”  Bakersfield, 568 F.3d at 775 (citing 1A 

Norman J. Singer, Sutherland’s Statutes and Statutory Construction, § 22.33 (6th 

ed. 2002)).  The Ninth Circuit continued: 
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In enacting the 1954 Code, Congress was presumably aware of the 
dispute over the interpretation of § 275(c), and it could have expressly 
added a definition of “omits” if it wanted to overrule the cases that 
concluded, as the Supreme Court later did in Colony, that “omits” did 
not include an overstatement of basis.  Instead, Congress allowed the 
preexisting general definition of “omits” to carry forward into the 
successor provision, and additionally provided for a special definition 
of “gross income” in the case of a “trade or business.”  Clarifying that 
an overstatement of basis is not an omission from gross income in the 
case of a trade or business does not establish that Congress also 
intended to alter the general judicial construction of “omits” in all 
other contexts. 

 
Id. at 776. 

In reversing the trial court, the Federal Circuit in Salman Ranch also 

addressed several poignant reasons for supporting a continuation of the Colony 

interpretation of former Code § 275(c) to 26 U.S.C. § 6501(e)(1)(A).  First, in 

accord with the Ninth Circuit’s opinion in Bakersfield, the Federal Circuit noted 

that the “omits from gross income an amount properly includible therein” language 

is identical in the 1939 and 1954 Codes.  Salman Ranch, 573 F.3d. at 1373.  That 

language remains the same in the Code today.  Thus, Colony interpreted, and 

determined Congress’ clear intent with respect to, the very same language that 

must be interpreted here.   

Next, despite numerous opportunities to do so, Congress has not indicated 

that the Supreme Court’s interpretation of the language in former Code § 275(c) is 

inapplicable to the language in the current 26 U.S.C. § 6501(e)(1)(A).  Id. at 1373-

1374 and n.9.  The Federal Circuit noted that this was true “despite the post-
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Colony debate over whether § 6501(e)(1)(A) is triggered only when an item of 

income is entirely omitted from a return.  See Bob Jones Univ. v. United States, 

461 U.S. 574, 600-02 (1983)(construing congressional inaction as acquiescence 

where the interpretation of statutory language generated controversy and Congress 

did not amend the statute).”  The Court also noted that the meaning of “omits” 

today is the same as it was in 1958, when Colony was decided and stated “[i]n 

other words, ‘omits’ in § 6501(e)(1)(A) means to affirmatively ‘leave out.’”  Id. 

Finally, in Grapevine, the Court of Federal Claims said: 

First, the rationale employed in Colony, which focused on the 
meaning of the word “omits,” has as much application to the 1954 
version of the statute [26 U.S.C. § 6501(e)(1)(A)], as it did the 1934 
version [Section 275(c)], for, in both, that word is pivotal.  From a 
“plain meaning” standpoint, there is utterly no indication that the 
common understanding of “omits,” which the Supreme Court took as 
requiring an entire income item to be missing, somehow shifted in the 
two decades between the passage of the 1934 Revenue Act and the 
1954 Code.  Second, any notion that Congress altered the meaning of 
the statute in 1954 is belied not only by its failure to modify the word 
“omits,” but also by the Supreme Court’s discussion of the 1954 
legislation as being “in harmony” with its interpretation of the 1939 
Code.  Again one might disagree with the latter observation, but 
ultimately it leaves little room for this court to conclude that the 
modifications made in 1954, by adding sections 6501(e)(1)(A)(i) and 
(ii), somehow altered the meaning of the preexisting base provision. 

 
Grapevine, 77 Fed. Cl. at 510-11 (footnotes omitted). 

Case: 09-2353   Document: 18    Date Filed: 03/23/2010    Page: 27



 

 21

2. Colony is Not Limited to Cases Involving Sales of Goods or 
Services in the Ordinary Course of a Trade or Business 

 
 The trial court focused on a perceived distinction by a few other trial courts 

regarding whether Colony applies to all taxpayers or only those taxpayers who are 

in “a trade or business engaged in the sale of goods or services.”  (J.A. 330-32.)  

The trial court, relying heavily on the Court of Federal Claims’ now reversed 

Salman Ranch decision, sided with the more limited interpretation of Colony.  

(J.A. 332-36.)  However, as explained in the Federal Circuit’s reversal of the Court 

of Federal Claims’ decision in Salman Ranch, the trial court’s opinion is 

inconsistent with the language of the Colony decision and must be reversed.  

 The trial court’s decision to limit the reach of Colony’s holding is the result 

of an incorrect interpretation of Colony’s statement that the decision is “in 

harmony with the unambiguous language of § 6501(e)(1)(A).”  Colony, 357 U.S. at 

37.  The trial court held that in order to be faithful to the “in harmony” language, 

the Supreme Court’s decision “must be tied to the two new subsections Congress 

added in § 6501(e)(1)(A).”  (J.A. 332.)  The trial court then inferred that because 

26 U.S.C. § 6501(e)(1)(A)(i) “redefines gross income for purposes of § 

6501(e)(1)(A) in cases involving a trade or business,” Colony’s holding must be 

limited solely to claims involving sales of goods or services by a trade or business.  

(J.A. 332-33.)   
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 Nothing in Colony suggests that the Supreme Court intended to limit its 

decision to a narrow class of cases.  Colony involved the sale of real property with 

an allegedly overstated basis reported on a return.  The Court addressed the 

meaning of “omits” generally and there was no mention of any limitation of this 

definition whatsoever.     

 The trial court’s interpretation of Colony was based, in large part, on the 

Court of Federal Claims’s Salman Ranch decision.  (J.A. 332-33.)  In its reversal 

of that decision, the Court of Appeals for the Federal Circuit explained why this 

argument oversteps the true meaning of the Supreme Court’s opinion in Colony: 

In our view, however, the court’s approach incorrectly reads into 
Colony what is not stated.  After analyzing the language of § 275(c) 
and the pertinent legislative history, the Court in Colony held that 
“omits from gross income an amount properly includible therein” 
does not include an overstatement of basis, as was alleged in the case 
of the taxpayer before it, and the Court did not say that its holding 
was limited to sales of goods or services by a trade or business.  We 
are not prepared to conclude—based simply upon the Court’s 
reference to ambiguity in § 275(c) and the lack thereof in § 
6501(e)(1)(A)—that the Court’s facially unqualified holding 
nevertheless carries with it a qualification. 

 
Salman Ranch, 573 F.3d at 1373 (emphasis added).  The Federal Circuit clarifies 

that the “in harmony” language utilized by the Supreme Court in Colony in no way 

limited its holding to the sale of goods and services in a trade or business.  The 

idea that the Supreme Court meant something more than is explicitly stated in the 

opinion simply has no support. 
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3. Applying Colony in this Case Does Not Render 26 U.S.C. § 
6501(e)(1)(A)(i) and (ii) Superfluous. 

 
 The trial court indicated that adopting the argument advanced by the 

taxpayers that the Colony holding was not limited to sales of goods or services in a 

trade or business “would render subsection (i) superfluous … and violate[] a 

fundamental canon of statutory construction[.]”  (J.A. 334.)  The trial court’s 

opinion on this point was once again based upon the lower court’s holding in 

Salman Ranch.  (J.A. 334.)  The Federal Circuit and the Ninth Circuit explain that 

the legislative history behind the addition of subsection (i) to 26 U.S.C. § 

6501(e)(1)(A) demonstrates that the trial court’s determination was incorrect. 

The Federal Circuit rejected the IRS’s argument that its interpretation of 

Colony would have the effect of rendering either the “gross receipts” or “adequate 

disclosure” provisions of 26 U.S.C. § 6501(e)(1)(A)(i) and (ii) superfluous, 

explaining that neither provision requires a departure from Colony to define 

“‘omits’ to mean anything except ‘left out.’”  Salman Ranch, 573 F.3d at 1375.  

The Federal Circuit stated: “Put most simply, we do not see how subparagraph (i), 

which explains how ‘gross income’ is calculated when a trade or business is 

involved, is made superfluous, by saying that an overstatement of basis is not an 

omission from gross income.” Id.  The Court continued: 
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Under § 275(c), it was unclear whether, in calculating “gross income” 
in the case of a trade or business, the IRS should deduct certain 
business expenditures, such as the cost of sales or services.  In 
response, Congress enacted subparagraph (i) [of 26 U.S.C. § 
6501(e)(1)(A)], which made it clear that “gross income” in the case of 
a trade or business was calculated prior to diminution by the cost of 
such sales or services.  See H.R. Rep. No. 83-1337, at A414 (1954), 
reprinted in 1954 U.S.C.C.A.N. 4017, 4561 (“The term gross income 
as used in this paragraph has been redefined to mean the total receipts 
from the sale of goods or services prior to diminution by the cost of 
such sales or services.”).  In light of this conflict, we believe that 
Congress enacted subparagraph (i), not to define “omits from gross 
income an amount properly includible therein,” but to assist the IRS 
in its calculation of whether any omitted gross income exceeded 25% 
of the gross income stated in the return.  Thus, the legislative history 
of § 6501(e)(1)(A)(i) does not detract from our view that the gross 
receipts provision is not rendered superfluous by our reading of § 
6501(e)(1)(A). 
 

Id. at 1376 (emphasis added). 

 The Federal Circuit’s decision in Salman Ranch followed the Ninth Circuit’s 

prior affirmation of the Tax Court decision in Bakersfield.  Bakersfield involved a 

similar transaction to those in both Salman Ranch and here in which the basis in 

partnership assets was increased shortly before the sale of such assets.   

 To demonstrate that the gross receipts provision in subparagraph (i) is not 

superfluous, the Court of Appeals for the Ninth Circuit provided a practical 

example: 
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Section 6501(e)(1)(A) requires a comparison of two numbers: (1) the 
“gross income” omitted with (2) the “gross income” stated in the 
return.  If the first number divided by the second number is greater 
than 25%, then the six-year limitations period applies.  Because § 
6501(e)(1)(A)(i) changes the definition of “gross income” for 
taxpayers in a trade or business, it potentially affects both the 
numerator (the omission from gross income) and the denominator (the 
total gross income stated in the return).  Colony’s holding, however, 
affects only the numerator, by defining what constitutes an omission 
from income. 
 
When there is no dispute about the amount of gross income omitted, 
the denominator, the total amount of gross income stated in the return, 
determines whether the omission meets the 25% threshold that 
triggers the six-year limitations period.  For taxpayers not in a trade or 
business, the denominator is the amount of gross income (gross 
receipts minus basis); for taxpayers in a trade or business, the 
denominator is the total amount of money received without any 
reduction for basis (gross receipts).  Thus, in a case where there is no 
dispute regarding the amount of gross income omitted, whether a 
taxpayer’s omissions constitute more than 25% of the gross income 
stated in the return may depend on whether subparagraph (i)’s 
definition of “gross income” applies.  In such cases, subparagraph (i) 
may be dispositive, whether or not we accept the IRS’s interpretation 
of Colony. 

 
Bakersfield, 568 F.3d at 776-777.   

The Ninth Circuit then proceeded to list several cases in which the 

application of subparagraph (i) of 26 U.S.C. § 6501(e)(1)(A) was “the dispositive 

issue because it determined whether the omitted amount of gross income 

constituted more than 25% of the gross income stated in the return, wholly aside 

from Colony’s holding regarding what constitutes an omission from gross income.”   
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See id. at 777 (citing Hoffman v. Commissioner, 119 T.C. 140, 148 (2002); Eagan 

v. United States, 80 F.3d 13, 18 (1st Cir. 1996); Insulglass Corp. v. Commissioner, 

84 T.C. 203, 209–10 (1985); Connelly v. Commissioner, T.C. Memo 82-644; 

Philipp Bros. Chems., Inc. v. Commissioner, 52 T.C. 240, 254–55 (1969)). 

 With regard to the adequate disclosure provision in subparagraph (ii) of 26 

U.S.C. § 6501(e)(1)(A), the Federal Circuit in Salman Ranch agreed with the IRS 

that it was added to address a policy concern, which was also addressed in Colony, 

and to provide the IRS additional time under the statute of limitations to investigate 

tax returns where “because of a taxpayer’s omission to report some taxable item, 

the Commissioner is at a special disadvantage in detecting errors.” Salman Ranch, 

573 F.3d at 1376.  However, the Court continued, “[a]ssuming the policy concern 

expressed by the Supreme Court in Colony and the adequate disclosure provision 

are related, we think that is not an adequate reason to conclude that Colony has 

been rendered moot.”  Id.  Thus, the Court concluded that the adequate disclosure 

provision did not change the conclusion that a reported increase in basis is not an 

“omission” in the first place.   
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4. New Tax Court Cases Support the Taxpayers’ Position 
 

 The United States Tax Court has issued three new reported opinions since 

the trial court issued its 2009 Order.  These opinions, combined with the Supreme 

Court and unanimous appellate decisions discussed above, establish that an 

overstatement of basis cannot constitute an omission, and thus the three-year 

statute of limitations applies in such circumstances. In each instance, the Tax Court 

swiftly determined that an alleged overstatement of basis did not constitute an 

omission, the statute of limitations was limited to three years, the IRS issued the 

respective notice after that period, and summary judgment was appropriate. 

In Beard v. Commissioner, T.C. Memo. 2009-184 (“Beard”), the taxpayers 

in issue were a married couple who owned a majority share of two S corporations5 

and transferred both the proceeds and short positions from open Treasury note 

short sales to the corporations.  Similar to the reporting positions of the taxpayers 

here with regard to the increase in basis of the assets in the partnership, the 

taxpayers in Beard increased their basis in their stock in the corporations prior to 

selling the stock.  As happened in Salman Ranch, Bakersfield and this case, the 

IRS failed to issue a notice within the general three year statute of limitations 

period; thus, bringing into question whether the six year statute of limitations 

period should apply. 
                                                 
5 S Corporations are subject to “pass-through” treatment for federal income tax 
purposes, similar to a partnership. 
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The Tax Court properly adhered to the Supreme Court’s holding in Colony, 

citing the Ninth Circuit opinion in Bakersfield as authority for the proposition that 

the taxpayers “did not omit income from their return such as would subject them to 

the extended period of limitation.”  Beard, supra.  In a footnote, the Tax Court also 

cites the Federal Circuit’s opinion in Salman Ranch as being representative of the 

shift in the position of the courts of appeals on the proper deference courts should 

afford to the holding in Colony: 

Several cases have questioned the continuing viability of Colony, Inc. 
v. Commissioner, 357 U.S. 28 (1958) in light of the 1954 amendments 
to sec. 6501(e)(1)(A).  For example, in CC&F W. Operations Ltd. 
Pship. v. Commissioner, 273 F.3d 402, 406 n.2 (1st Cir. 2001), affg., 
T.C. Memo. 2000-286, the Court of Appeals for the First Circuit 
stated that “Whether Colony’s main holding carries over to section 
6501(e)(1) is at least doubtful,” suggesting that the Supreme Court’s 
gross income test applies only to sales of goods and services covered 
by sec. 6501(e)(1)(A), but not to other types of income.  That position, 
however, was not adopted by other courts of appeals.  Most recently, 
the Court of Appeals for the Federal Circuit determined that there was 
no “basis for limiting Colony’s holding concerning the ‘omits from 
gross income’ language of I.R.C. § 275(c) to sales of goods or 
services by a trade or business.” Salman Ranch Ltd. v. United States, 
__ F.3d __ (Fed. Cir., July 30, 2009) (slip op. at 20). 

 
Id. at n.5. 
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Intermountain Insurance Service of Vail v. Commissioner, T.C. Memo 2009-

195, (“Intermountain Insurance”) involved an LLC that “engaged in a series of 

transactions—some of which increased tax basis” in assets that it sold during the 

LLC’s 1999 tax year.  The IRS issued an FPAA almost six years later alleging that 

the LLC overstated its basis in those assets and argued in court that the six-year 

period should apply because the alleged basis overstatement triggered 26 U.S.C. § 

6229(c)(2) or 6501(e)(1)(A).  The IRS alleged that the Tax Court’s decision in 

Bakersfield was incorrectly decided and urged the Court to overrule it.  The Tax 

Court, however, refused the IRS’s request and followed its prior ruling in 

Bakersfield. 

Of particular relevance to the case at hand, the Tax Court notes in 

Intermountain Insurance that, absent a contrary position squarely on point in a 

decision from a court of appeals to which an appeal of the Tax Court’s opinion 

lies, it will follow its opinion in Bakersfield that an overstatement of basis cannot 

constitute an omission.  T.C. Memo 2009-195 at n.4.  The Court’s stance on this 

issue represents confirmation that the correct statutory construction on the statute 

of limitations issue is no longer in dispute in the Tax Court, where the vast 

majority of federal income tax cases throughout the country are decided and to 

which deference on complex tax issues is often appropriately afforded.  See, e.g., 

Merkel v. Commissioner, 192 F.3d 844, 848 (9th Cir. 1999) (noting that the Tax 
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Court’s opinions are “entitled to respect” because of the Court’s special expertise 

in tax law). 

In a final footnote, the Tax Court drills home the importance of following 

controlling precedent when it notes:   

Moreover even if we were to agree with [the IRS], which we do not, 
we would be hesitant to contradict the Supreme Court’s ruling in 
Colony.  The Supreme Court has advised lower courts that ‘If a 
precedent of this Court [the Supreme Court] has direct application in a 
case, yet appears to rest on reasons rejected in some other line of 
decision, the * * * [lower courts] should follow the case which 
directly controls, leaving to this Court the prerogative of overruling its 
own decisions.’ Rodriguez de Quijas v. Shearson/American Express, 
Inc., 490 U.S. 477, 484 (1989). 

 
T.C. Memo. 2009-195 at n.5. 
 

Finally, in Utam Ltd. v. Commissioner, T.C. Memo 2009-253 (“Utam”), the 

Tax Court again decided in favor of the taxpayers on their motion for summary 

judgment, finding that an alleged overstatement of basis cannot constitute an 

omission in the face of the Government’s urging the Court to overrule its opinion 

in Bakersfield.  In addition to the Court’s agreement with the arguments made in 

the opinions cited above, Utam correctly distinguishes the facts in an older case 

certain to be cited by the Government in their brief here, Phinney v. Chambers, 392 

F.2d 680 (5th Cir. 1968).  In a short paragraph, the Tax Court clarified the 

difference between applying the statute of limitations to a case involving an 

overstatement of basis with a case in which an actual item of income was omitted: 
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The Fifth Circuit Court of Appeals in Phinney found that the 6-year 
period of limitations applied to a fiduciary income tax return on which 
the nature of an item of income was misstated.  The Commissioner 
was at a disadvantage identifying the error in the reporting of the 
transaction in issue in Phinney because the fiduciary tax return listed 
the item of income without disclosing its receipt in an installment sale.  
Phinney is not directly on point and does not persuade this Court to 
overrule Bakersfield. 
 

T.C. Memo. 2009-253 (emphasis added).  In the end, the Court again found no 

omission that would trigger an extended period for assessment.  

D. ALTERNATIVELY, THE TAXPAYERS ADEQUATELY 
DISCLOSED THE RELEVANT TRANSACTIONS AND ARE 
ENTITLED TO THE PROTECTIONS OF THE SAFE HARBOR 
PROVISION IN 26 U.S.C. § 6501(e)(1)(A)(ii) 

 
 If it is decided by this Court that an omission did occur, the IRS is still time-

barred from assessing income tax by the adequate disclosure safe harbor of 26 

U.S.C. § 6501(e)(1)(A)(ii).  That provision provides: 

In determining the amount omitted from gross income, there shall not 
be taken into account any amount which is omitted from gross income 
stated in the return if such amount is disclosed in the return, or in a 
statement attached to the return, in a manner adequate to apprise the 
Secretary of the nature and amount of such item. 

 
In this case, the item in question is the increased basis on the partnership 

return.  The “nature” of this item was clearly disclosed in the § 754 election 

entitled “ELECTION TO ADJUST BASIS OF PARTNERSHIP PROPERTY.”  

(J.A. 56-57.)  The “amount” of the item, an upward basis adjustment of 

$5,954,526.17, was also clearly stated on the very next page of the return.   
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The trial court’s analysis of the adequate disclosure issue spanned both the 

2008 and 2009 Orders.  (J.A. 337-41 & 343-54.)  In the 2008 Order, the trial court 

determined, again relying on the Court of Federal Claims opinion in Salman 

Ranch, that in order to be entitled to the safe harbor provision, “the taxpayer must 

disclose the substance of a transaction[.]”  (J.A. 341.)  In the 2009 Order, the trial 

court determined that in order to meet this standard the taxpayers “need to have 

disclosed something on the face of their returns that reasonably apprised the IRS of 

the disputed election regarding treatment of the obligation to close the short sale.”  

(J.A. 349.)  The trial court went on to find that the taxpayers “disclosure ultimately 

fails to reveal the substance of [the] disputed election[,]” and, therefore, the 

taxpayers were not entitled to the protection of adequate disclosure safe harbor.  

(J.A. 349-50.)  

The errors made by the trial court with respect to the adequacy of disclosure 

in this case are twofold.  First, the standard for determining adequate disclosure 

utilized by the trial court was set too high.  In addition, although the trial court 

recognized the various disclosures by the taxpayers on their federal income tax 

returns with respect to the transactions in this case, the trial court unjustifiably 

discredited the disclosures as “misleading”.  (J.A. 350-53.)   
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1. The District Court Erred by Requiring the Taxpayers to 
Disclose the “Substance” of the Underlying Transactions 

 
In Colony, the Supreme Court stated that the longer statute applies “in cases 

where, because of a taxpayer's omission to report some taxable item, the 

Commissioner is at a special disadvantage in detecting errors.   In such instances 

the return on its face provides no clue to the existence of the omitted item.”  

Colony, 357 U.S. at 36.  In subsequent cases dealing with the adequacy of 

disclosure provision set forth in 26 U.S.C. § 6501(e)(1)(A)(ii), at least two Courts 

of Appeals have adopted the “clue test” set forth in Colony.  See White v. 

Commissioner, 991 F.2d 657, 661 (10th Cir. 1993) (“Adequate disclosure requires 

that the returns provide a ‘clue to the existence of the omitted item.’” (citing 

Colony)); Benderoff v. United States, 398 F.2d 132, 136 (8th Cir. 1968) (“The 

proper test thus appears to be whether the return provides a clue as to the omitted 

item.”). 

In addition to the Supreme Court and the Courts of Appeals, the Tax Court 

has proscribed that: 

[t]he touchstone in cases of this type is whether [the IRS] has been 
furnished with a ‘clue’ to the existence of the error…  Concededly, 
this does not mean simply a ‘clue’ which would be sufficient to 
intrigue a Sherlock Holmes.  But neither does it mean a detailed 
revelation of each and every underlying fact.  
 

Case: 09-2353   Document: 18    Date Filed: 03/23/2010    Page: 40



 

 34

Quick’s Trust v. Commissioner, 54 T.C. 1336, 1347 (1970), aff’d, 444 F.2d 190 

(8th Cir. 1971) (holding that where a partnership did not report gross receipts from 

receivables, but only the difference between those receipts and the claimed basis in 

those receivables, adequate disclosure was met because the partnership identified 

distributions to a partner in an amount equal to the omitted gross receipts on a 

schedule attached to the return). See also Univ. Country Club, Inc. v. 

Commissioner, 64 T.C. 460, 469-71 (1975) (holding that reporting the dollar value 

of stock on the balance sheet of the initial income tax return rather than classifying 

the proceeds from the sale of the stock as income constitutes adequate disclosure 

under 26 U.S.C. § 6501(e)(1)(A)(ii)). 

There was far more that a “clue” in the Taxpayers returns in this case.  The  

following disclosures were made on the taxpayers’1999 federal income tax returns:   

�    First, the partnership return is marked “initial return” on its first page, 
showing that the partnership was created in 1999.  (J.A. 30.)   

 
�    Second, there was a substantial elective basis adjustment shown on 

the § 754 election conspicuously attached to the partnership return 
evidencing a step-up in basis that constituted more than 150% of the 
basis before the adjustment.  (J.A. 56-57.)   

 
�    Third, the Form 8594 attached to the partnership return clearly shows 

a sale of the assets in the partnership as well as the total sales price of 
$10,623,348.  (J.A. 49-50.)   

 
�    Fourth, Schedule D on the partnership return shows that it reported the 

sale of U.S. Treasury Bonds with proceeds of $7,472,405, a notably 
large transaction outside the scope of what might be expected from a 
relatively small concrete company.  (J.A. 34.)   
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�    Fifth, the partnership return shows over $21 million in revenue - $3.7 
million from gross receipts (J.A. 30.), $10.6 million from sale of 
assets (J.A. 49.), and $7.4 million from the sale of Treasury notes 
(J.A. 34.) - yet minimal taxable gain.   

 
�    Sixth, the partnership return shows $8,693,414 in distributions to its 

partners.  This is a large amount to distribute in the first year of the 
partnership’s existence.  (J.A. 32.)   

 
�    Finally, and perhaps most glaringly, the individual partners attached 

statements to their respective federal income tax returns advising the 
IRS that “[d]uring the year the proceeds of a short sale not closed by 
the taxpayer in this tax year were received.”6  (J.A. 139, 152, 278 & 
310.)   

 
The trial court raised the required standard of disclosure when it effectively 

rephrased the statute by saying “[t]he question remains what item must be 

reasonably apparent – put differently, what transaction’s substance must be 

reasonably apparent on [the taxpayers’] returns.”  (J.A. 348.) (emphasis added).  In 

essence, the trial court implied that nothing less than an explicit statement 

indicating that the partners’ short positions had been transferred to the partnership 

would have sufficed to garner the protections of the safe harbor in the statute.  This 

position is simply not justifiable. 

                                                 
6 For purposes of determining whether there has been adequate disclosure for 
purposes of 26 U.S.C. § 6501(e)(1)(A)(ii), the trial court correctly acknowledged 
that the returns of a partnership and a partner must be taken into account.  See 
Harlan v. Commissioner, 116 T.C. 31 (2001) (holding that in determining the 
amount of “gross income stated in the return” for the taxpayers, a 2d-tier 
partnerships' information returns were treated as adjuncts to, and parts of, a 1st-tier 
partnerships' information returns, which in turn were treated as adjuncts to, and 
parts of, the partner/taxpayer’s tax returns). 
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 To require disclosure of the substance of the transaction at issue goes well 

beyond the requirements established by Congress.  Obviously, complete disclosure 

of the substance of every transaction on a taxpayer’s returns would give the IRS all 

the information it needs to find errors.  That level of disclosure, however, cannot 

be the standard of disclosure that Congress intended when it drafted subsection (ii) 

of 26 U.S.C. § 6501(e)(1)(A).  Setting the bar that high would create a costly 

burden on the average taxpayer, not to mention the burden it would place on the 

IRS in the form of time wasted delving through a mountain of transactional 

documentation whether or not there has been proper reporting.   

To an IRS examiner, the above-stated facts were more than sufficient to 

cause further inquiry regarding the reporting of income and tax liability.  There are 

two critical facts that should have likely invited further inquiry, if not a full-

fledged audit well within the three-year limitations period:  (1) a short-sale that has 

not been closed at the partner level, and; (2) a § 754 election by the partnership to 

increase basis in the same year that it sold all of its assets, where, absent such a 

basis step-up, there would have been considerable taxable gains.  The taxpayers 

disclosed more than a “clue,” and significantly more than would qualify as 

“adequate to apprise the Secretary” under a reasonable standard of disclosure 

sufficient to apprise an IRS examiner of the item in question.   
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 2. The Taxpayers’ Method of Reporting the Relevant Transactions 
   Was Not Misleading 

 
The trial court described the disclosure of a short sale not closed by the 

individual partners and the sale of over $7 million worth of Treasury notes (by a 

concrete company whose total assets, when sold, were only worth approximately 

$10 million) on the partnership’s return as “misleading” and a “smokescreen” and 

stated, quite narrowly: “Disclosure of an election to step-up basis alone is simply 

insufficient to apprise the IRS of the nature of the omission here.” (J.A. 349.)  

(emphasis added).  The trial court incorrectly stated that the taxpayers did not 

disclose the short sale of Treasury Bonds, (J.A. 350-51.), when in fact both Mr. 

Pierce and Mr. Chandler did disclose the short sale.7 (J.A. 278 & 310.)  The trial 

court also noted that the taxpayers did not disclose “the close of a short sale 

position” or “any other descriptive moniker that accurately described the 

transaction.”  (J.A. 351.)  This conclusion is perplexing, given the trial court’s 

acknowledgment of the various disclosures mentioned above.  (J.A. 350-51.)   

The detailed basis adjustment shown on the partnership’s return, the 

conspicuous disclosure of an unclosed short sale, the large basis step-up in assets 

closely tied to a sale of those same assets, and the resulting minimal gain were 

clearly reported on the returns.  The inability of the trial court to recognize all of 

these items of disclosure, and the failure of an IRS examiner to review the returns 
                                                 
7 See n.6, supra.   
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within three years of their filing, should not bear on the fact that a reasonable IRS 

examiner should have made inquiries into the underlying transactions if he or she 

had reviewed the returns prior to the end of the statute of limitations period.   

The method of reporting by the taxpayers was adequate to apprise the IRS of 

the nature and amount of the item in question.  The IRS has had far more than a 

mere “clue” since April 17, 2000, yet it did nothing for nearly six years.  Now that 

the IRS has pursued this matter too late, it claims that it did not have enough 

information.  The trial court’s requirement that the substance of the transactions be 

disclosed in order to meet the adequate disclosure safe harbor is not supported by 

the plain language of the statute or decisions interpreting the statute.  The 

taxpayers should not be punished for the IRS examiner’s failure to see what was 

made available on the face of the returns.    

CONCLUSION 

 This case, at its core, requires this Court to determine the meaning of the 

term “omit.”  The taxpayers are asking this Court to apply long-standing Supreme 

Court precedent and hold that “omit” means “to leave out.”  Once the Court applies 

this common sense definition to the term omit, it necessarily follows that the 

overstatement of basis alleged by the IRS cannot constitute an omission from gross 

income.  Absent an “omission from gross income,” the IRS cannot invoke the six 
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year statute of limitations and the adjustments in the FPAA are barred by the 

statute of limitations. 

 Because the partnership reported the sale of its assets, including its basis in 

the assets and the gross receipts from the sale, the trial court erred in finding that 

an omission from gross income occurred under 26 U.S.C. § 6501(e)(1)(A).  The 

trial court also erred in holding that facts surrounding the sale of the assets were 

not adequately disclosed under 26 U.S.C. § 6501(e)(1)(A)(ii). 

 Either error described above requires reversal of the trial court’s holding that 

the period for assessing income tax was extended from three years to six years and 

the trial court’s grant of partial summary judgment in favor of the IRS.  Based on 

the foregoing, the partnership and the partners request that this Court reverse the 

trial court’s final judgment in favor of the IRS and enter judgment in favor of the 

partnership and the partners. 

REQUEST FOR ORAL ARGUMENT 

Plaintiffs request oral argument pursuant to Rule 34(a) of the Federal Rules 

of Appellate Procedure. 
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    Respectfully Submitted, 

    /s/ Robert T. Numbers, II   
    Robert T. Numbers, II 
    Richard T. Rice 
    Charles M. Wiley 
    WOMBLE CARLYLE SANDRIDGE & RICE, PLLC 
    One West Fourth Street 
    Winston-Salem, North Carolina  27101 
    (336) 721-3609 
 
    Counsel for Appellants 
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1939 I.R.C. § 275 Currentness

1939 INTERNAL REVENUE CODE

TITLE 26 - 1939 INTERNAL REVENUE CODE

SUBTITLE A - TAXES SUBJECT TO THE JURISDICTION OF THE BOARD OF TAX APPEALS

CHAPTER 1 - INCOME TAX

SUBCHAPTER C - SUPPLEMENTAL PROVISIONS

SUPPLEMENT L - ASSESSMENT AND COLLECTION OF DEFICIENCIES

§ 275. PERIOD OF LIMITATION UPON ASSESSMENT AND COLLECTION.

Except as provided in section 276-

(a) GENERAL RULE.-The amount of income taxes imposed by this chapter shall be as-

sessed within three years after the return was filed, and no proceeding in court

without assessment for the collection of such taxes shall be begun after the ex-

piration of such period.

(b) REQUEST FOR PROMPT ASSESSMENT.-In the case of income received during the

lifetime of a decedent, or by his estate during the period of administration, or

by a corporation, the tax shall be assessed, and any proceeding in court without

assessment for the collection of such tax shall be begun, within eighteen months

after written request therefor (filed after the return is made) by the executor,

administrator, or other fiduciary representing the estate of such decedent, or by

the corporation, but not after the expiration of three years after the return was

filed. This subsection shall not apply in the case of a corporation unless-

(1) Such written request notifies the Commissioner that the corporation contem-

plates dissolution at or before the expiration of such 18 months' period; and

(2) The dissolution is in good faith begun before the expiration of such 18

months' period; and

(3) The dissolution is completed.

(c) OMISSION FROM GROSS INCOME.-If the taxpayer omits from gross income an amount

properly includible therein which is in excess of 25 per centum of the amount of

gross income stated in the return, the tax may be assessed, or a proceeding in

court for the collection of such tax may be begun without assessment, at any time

within 5 years after the return was filed.

(d) SHAREHOLDERS OF FOREIGN PERSONAL HOLDING COMPANIES.-If the taxpayer omits

from gross income an amount properly includible therein under section 337 (b)

(relating to the inclusion in the gross income of United States shareholders of

their distributive shares of the undistributed Supplement P net income of a for-
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eign personal holding company) the tax may be assessed, or a proceeding in court

for the collection of such tax may be begun without assessment, at any time within

seven years after the return was filed.

(e) DISTRIBUTIONS IN LIQUIDATION TO SHAREHOLDERS.-If the taxpayer omits from

gross income an amount properly includible therein under section 115 (c) as an

amount distributed in liquidation of a corporation, other than a foreign personal

holding company, the tax may be assessed, or a proceeding in court for the collec-

tion of such tax may be begun without assessment, at any time within four years

after the return was filed.

(f) For the purposes of subsections (a), (b), (c), (d), and (e), a return filed

before the last day prescribed by law for the filing thereof shall be considered

as filed on such last day.

(g) CORPORATION AND SHAREHOLDER.-If a corporation makes no return of the tax im-

posed by this chapter, but each of the shareholders includes in his return his

distributive share of the net income of the corporation, then the tax of the cor-

poration shall be assessed within four years after the last date on which any such

shareholder's return was filed.

1939 I.R.C. § 275, 26 U.S.C.A. § 275

The 1939 Internal Revenue Code as enacted

by the Public Act No. 1 of the 76th Congress.

26 USCA § 275
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle A. Income Taxes (Refs & Annos)
Chapter 1. Normal Taxes and Surtaxes (Refs & Annos)

Subchapter K. Partners and Partnerships (Refs & Annos)
Part II. Contributions, Distributions, and Transfers

Subpart D. Provisions Common to Other Subparts
§ 754. Manner of electing optional adjustment to basis of partnership property

If a partnership files an election, in accordance with regulations prescribed by the Secretary, the basis of part-
nership property shall be adjusted, in the case of a distribution of property, in the manner provided in section
734 and, in the case of a transfer of a partnership interest, in the manner provided in section 743. Such an elec-
tion shall apply with respect to all distributions of property by the partnership and to all transfers of interests
in the partnership during the taxable year with respect to which such election was filed and all subsequent tax-
able years. Such election may be revoked by the partnership, subject to such limitations as may be provided by
regulations prescribed by the Secretary.

CREDIT(S)

(Aug. 16, 1954, c. 736, 68A Stat. 251; Oct. 4, 1976, Pub.L. 94-455, Title XIX, § 1906(b) (13) (A), 90 Stat.
1834.)

I.R.C. § 754, 26 U.S.C.A. § 754

END OF DOCUMENT
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Effective: August 5, 1997

United States Code Annotated Currentness
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 63. Assessment

Subchapter C. Tax Treatment of Partnership Items (Refs & Annos)
§ 6221. Tax treatment determined at partnership level

Except as otherwise provided in this subchapter, the tax treatment of any partnership item (and the applicabil-
ity of any penalty, addition to tax, or additional amount which relates to an adjustment to a partnership item)
shall be determined at the partnership level.

CREDIT(S)

(Added Pub.L. 97-248, Title IV, § 402(a), Sept. 3, 1982, 96 Stat. 648, and amended Pub.L. 105-34, Title XII,
§ 1238(a), Aug. 5, 1997, 111 Stat. 1026.)

I.R.C. § 6221, 26 U.S.C.A. § 6221
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 63. Assessment

Subchapter C. Tax Treatment of Partnership Items (Refs & Annos)
§ 6223. Notice to partners of proceedings

(a) Secretary must give partners notice of beginning and completion of administrative proceedings.--The
Secretary shall mail to each partner whose name and address is furnished to the Secretary notice of--

(1) the beginning of an administrative proceeding at the partnership level with respect to a partnership item,
and

(2) the final partnership administrative adjustment resulting from any such proceeding.

A partner shall not be entitled to any notice under this subsection unless the Secretary has received (at least 30
days before it is mailed to the tax matters partner) sufficient information to enable the Secretary to determine
that such partner is entitled to such notice and to provide such notice to such partner.

(b) Special rules for partnership with more than 100 partners.--

(1) Partner with less than 1 percent interest.--Except as provided in paragraph (2), subsection (a) shall not
apply to a partner if--

(A) the partnership has more than 100 partners, and

(B) the partner has a less than 1 percent interest in the profits of the partnership.

(2) Secretary must give notice to notice group.--If a group of partners in the aggregate having a 5 percent or
more interest in the profits of a partnership so request and designate one of their members to receive the no-
tice, the member so designated shall be treated as a partner to whom subsection (a) applies.

(c) Information base for secretary's notices, etc.--For purposes of this subchapter--
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(1) Information on partnership return.--Except as provided in paragraphs (2) and (3), the Secretary shall
use the names, addresses, and profits interests shown on the partnership return.

(2) Use of additional information.--The Secretary shall use additional information furnished to him by the
tax matters partner or any other person in accordance with regulations prescribed by the Secretary.

(3) Special rule with respect to indirect partners.--If any information furnished to the Secretary under para-
graph (1) or (2)--

(A) shows that a person has a profits interest in the partnership by reason of ownership of an interest
through 1 or more pass-thru partners, and

(B) contains the name, address, and profits interest of such person,

then the Secretary shall use the name, address, and profits interest of such person with respect to such part-
nership interest (in lieu of the names, addresses, and profits interests of the pass-thru partners).

(d) Period for mailing notice.--

(1) Notice of beginning of proceedings.--The Secretary shall mail the notice specified in paragraph (1) of
subsection (a) to each partner entitled to such notice not later than the 120th day before the day on which the
notice specified in paragraph (2) of subsection (a) is mailed to the tax matters partner.

(2) Notice of final partnership administrative adjustment.--The Secretary shall mail the notice specified in
paragraph (2) of subsection (a) to each partner entitled to such notice not later than the 60th day after the day
on which the notice specified in such paragraph (2) was mailed to the tax matters partner.

(e) Effect of Secretary's failure to provide notice.--

(1) Application of subsection.--

(A) In general.--This subsection applies where the Secretary has failed to mail any notice specified in sub-
section (a) to a partner entitled to such notice within the period specified in subsection (d).

(B) Special rules for partnerships with more than 100 partners.--For purposes of subparagraph (A), any
partner described in paragraph (1) of subsection (b) shall be treated as entitled to notice specified in subsec-
tion (a). The Secretary may provide such notice--

(i) except as provided in clause (ii), by mailing notice to the tax matters partner, or
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(ii) in the case of a member of a notice group which qualifies under paragraph (2) of subsection (b), by
mailing notice to the partner designated for such purpose by the group.

(2) Proceedings finished.--In any case to which this subsection applies, if at the time the Secretary mails the
partner notice of the proceeding--

(A) the period within which a petition for review of a final partnership administrative adjustment under sec-
tion 6226 may be filed has expired and no such petition has been filed, or

(B) the decision of a court in an action begun by such a petition has become final,

the partner may elect to have such adjustment, such decision, or a settlement agreement described in para-
graph (2) of section 6224(c) with respect to the partnership taxable year to which the adjustment relates ap-
ply to such partner. If the partner does not make an election under the preceding sentence, the partnership
items of the partner for the partnership taxable year to which the proceeding relates shall be treated as non-
partnership items.

(3) Proceedings still going on.--In any case to which this subsection applies, if paragraph (2) does not apply,
the partner shall be a party to the proceeding unless such partner elects--

(A) to have a settlement agreement described in paragraph (2) of section 6224(c) with respect to the partner-
ship taxable year to which the proceeding relates apply to the partner, or

(B) to have the partnership items of the partner for the partnership taxable year to which the proceeding
relates treated as nonpartnership items.

(f) Only one notice of final partnership administrative adjustment.--If the Secretary mails a notice of final
partnership administrative adjustment for a partnership taxable year with respect to a partner, the Secretary
may not mail another such notice to such partner with respect to the same taxable year of the same partnership
in the absence of a showing of fraud, malfeasance, or misrepresentation of a material fact.

(g) Tax matters partner must keep partners informed of proceedings.--To the extent and in the manner
provided by regulations, the tax matters partner of a partnership shall keep each partner informed of all admin-
istrative and judicial proceedings for the adjustment at the partnership level of partnership items.

(h) Pass-thru partner required to forward notice.--

(1) In general.--If a pass-thru partner receives a notice with respect to a partnership proceeding from the Sec-
retary, the tax matters partner, or another pass-thru partner, the pass-thru partner shall, within 30 days of re-
ceiving that notice, forward a copy of that notice to the person or persons holding an interest (through the
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pass-thru partner) in the profits or losses of the partnership for the partnership taxable year to which the notice
relates.

(2) Partnership as pass-thru partner.--In the case of a pass-thru partner which is a partnership, the tax mat-
ters partner of such partnership shall be responsible for forwarding copies of the notice to the partners of such
partnership.

CREDIT(S)

(Added Pub.L. 97-248, Title IV, § 402(a), Sept. 3, 1982, 96 Stat. 649.)
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Effective: August 5, 1997

United States Code Annotated Currentness
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 63. Assessment

Subchapter C. Tax Treatment of Partnership Items (Refs & Annos)
§ 6226. Judicial review of final partnership administrative adjustments

(a) Petition by tax matters partner.--Within 90 days after the day on which a notice of a final partnership
administrative adjustment is mailed to the tax matters partner, the tax matters partner may file a petition for a
readjustment of the partnership items for such taxable year with--

(1) the Tax Court,

(2) the district court of the United States for the district in which the partnership's principal place of business
is located, or

(3) the Court of Federal Claims.

(b) Petition by partner other than tax matters partner.--

(1) In general.--If the tax matters partner does not file a readjustment petition under subsection (a) with re-
spect to any final partnership administrative adjustment, any notice partner (and any 5-percent group) may,
within 60 days after the close of the 90-day period set forth in subsection (a), file a petition for a readjustment
of the partnership items for the taxable year involved with any of the courts described in subsection (a).

(2) Priority of the Tax Court action.--If more than 1 action is brought under paragraph (1) with respect to
any partnership for any partnership taxable year, the first such action brought in the Tax Court shall go for-
ward.

(3) Priority outside the Tax Court.--If more than 1 action is brought under paragraph (1) with respect to any
partnership for any taxable year but no such action is brought in the Tax Court, the first such action brought
shall go forward.

(4) Dismissal of other actions.--If an action is brought under paragraph (1) in addition to the action which
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goes forward under paragraph (2) or (3), such action shall be dismissed.

(5) Treatment of premature petitions.--If--

(A) a petition for a readjustment of partnership items for the taxable year involved is filed by a notice part-
ner (or a 5-percent group) during the 90-day period described in subsection (a), and

(B) no action is brought under paragraph (1) during the 60-day period described therein with respect to such
taxable year which is not dismissed,

such petition shall be treated for purposes of paragraph (1) as filed on the last day of such 60-day period.

(6) Tax matters partner may intervene.--The tax matters partner may intervene in any action brought under
this subsection.

(c) Partners treated as parties.--If an action is brought under subsection (a) or (b) with respect to a partner-
ship for any partnership taxable year--

(1) each person who was a partner in such partnership at any time during such year shall be treated as a party
to such action, and

(2) the court having jurisdiction of such action shall allow each such person to participate in the action.

(d) Partner must have interest in outcome.--

(1) In order to be party to action.--Subsection (c) shall not apply to a partner after the day on which--

(A) the partnership items of such partner for the partnership taxable year became nonpartnership items by
reason of 1 or more of the events described in subsection (b) of section 6231, or

(B) the period within which any tax attributable to such partnership items may be assessed against that part-
ner expired.

Notwithstanding subparagraph (B), any person treated under subsection (c) as a party to an action shall be
permitted to participate in such action (or file a readjustment petition under subsection (b) or paragraph (2)
of this subsection) solely for the purpose of asserting that the period of limitations for assessing any tax at-
tributable to partnership items has expired with respect to such person, and the court having jurisdiction of
such action shall have jurisdiction to consider such assertion.
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(2) To file petition.--No partner may file a readjustment petition under subsection (b) unless such partner
would (after the application of paragraph (1) of this subsection) be treated as a party to the proceeding.

(e) Jurisdictional requirement for bringing action in district court or Court of Federal Claims.--

(1) In general.--A readjustment petition under this section may be filed in a district court of the United States
or the Court of Federal Claims only if the partner filing the petition deposits with the Secretary, on or before
the day the petition is filed, the amount by which the tax liability of the partner would be increased if the treat-
ment of partnership items on the partner's return were made consistent with the treatment of partnership items
on the partnership return, as adjusted by the final partnership administrative adjustment. In the case of a peti-
tion filed by a 5-percent group, the requirement of the preceding sentence shall apply to each member of the
group. The court may by order provide that the jurisdictional requirements of this paragraph are satisfied
where there has been a good faith attempt to satisfy such requirements and any shortfall in the amount re-
quired to be deposited is timely corrected.

(2) Refund on request.--If an action brought in a district court of the United States or in the Court of Federal
Claims is dismissed by reason of the priority of a Tax Court action under paragraph (2) of subsection (b), the
Secretary shall, at the request of the partner who made the deposit, refund the amount deposited under para-
graph (1).

(3) Interest payable.--Any amount deposited under paragraph (1), while deposited, shall not be treated as a
payment of tax for purposes of this title (other than chapter 67).

(f) Scope of judicial review.--A court with which a petition is filed in accordance with this section shall have
jurisdiction to determine all partnership items of the partnership for the partnership taxable year to which the
notice of final partnership administrative adjustment relates, the proper allocation of such items among the
partners, and the applicability of any penalty, addition to tax, or additional amount which relates to an adjust-
ment to a partnership item.

(g) Determination of court reviewable.--Any determination by a court under this section shall have the force
and effect of a decision of the Tax Court or a final judgment or decree of the district court or the Court of Fed-
eral Claims, as the case may be, and shall be reviewable as such. With respect to the partnership, only the tax
matters partner, a notice partner, or a 5-percent group may seek review of a determination by a court under
this section.

(h) Effect of decision dismissing action.--If an action brought under this section is dismissed (other than un-
der paragraph (4) of subsection (b)), the decision of the court dismissing the action shall be considered as its
decision that the notice of final partnership administrative adjustment is correct, and an appropriate order shall
be entered in the records of the court.

CREDIT(S)
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(Added Pub.L. 97-248, Title IV, § 402(a), Sept. 3, 1982, 96 Stat. 653, and amended Pub.L. 97-448, Title III, §
306(c)(1)(A), Jan. 12, 1983, 96 Stat. 2406; Pub.L. 102-572, Title IX, § 902(b)(2), Oct. 29, 1992, 106 Stat.
4516; Pub.L. 105-34, Title XII, §§ 1238(b)(1), 1239(b), 1240(a), Aug. 5, 1997, 111 Stat. 1026, 1027, 1028.)

I.R.C. § 6226, 26 U.S.C.A. § 6226
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Effective: March 10, 2002

United States Code Annotated Currentness
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 63. Assessment

Subchapter C. Tax Treatment of Partnership Items (Refs & Annos)
§ 6229. Period of limitations for making assessments

(a) General rule.--Except as otherwise provided in this section, the period for assessing any tax imposed by
subtitle A with respect to any person which is attributable to any partnership item (or affected item) for a part-
nership taxable year shall not expire before the date which is 3 years after the later of--

(1) the date on which the partnership return for such taxable year was filed, or

(2) the last day for filing such return for such year (determined without regard to extensions).

(b) Extension by agreement.--

(1) In general.--The period described in subsection (a) (including an extension period under this subsection)
may be extended--

(A) with respect to any partner, by an agreement entered into by the Secretary and such partner, and

(B) with respect to all partners, by an agreement entered into by the Secretary and the tax matters partner (or
any other person authorized by the partnership in writing to enter into such an agreement),

before the expiration of such period.

(2) Special rule with respect to debtors in title 11 cases.--Notwithstanding any other law or rule of law, if
an agreement is entered into under paragraph (1)(B) and the agreement is signed by a person who would be
the tax matters partner but for the fact that, at the time that the agreement is executed, the person is a debtor in
a bankruptcy proceeding under title 11 of the United States Code, such agreement shall be binding on all part-
ners in the partnership unless the Secretary has been notified of the bankruptcy proceeding in accordance with
regulations prescribed by the Secretary.
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(3) Coordination with section 6501(c)(4).--Any agreement under section 6501(c)(4) shall apply with respect
to the period described in subsection (a) only if the agreement expressly provides that such agreement applies
to tax attributable to partnership items.

(c) Special rule in case of fraud, etc.--

(1) False return.--If any partner has, with the intent to evade tax, signed or participated directly or indirectly
in the preparation of a partnership return which includes a false or fraudulent item--

(A) in the case of partners so signing or participating in the preparation of the return, any tax imposed by
subtitle A which is attributable to any partnership item (or affected item) for the partnership taxable year to
which the return relates may be assessed at any time, and

(B) in the case of all other partners, subsection (a) shall be applied with respect to such return by substitut-
ing “6 years” for “3 years”.

(2) Substantial omission of income.--If any partnership omits from gross income an amount properly includ-
ible therein which is in excess of 25 percent of the amount of gross income stated in its return, subsection (a)
shall be applied by substituting “6 years” for “3 years”.

(3) No return.--In the case of a failure by a partnership to file a return for any taxable year, any tax attribut-
able to a partnership item (or affected item) arising in such year may be assessed at any time.

(4) Return filed by Secretary.--For purposes of this section, a return executed by the Secretary under subsec-
tion (b) of section 6020 on behalf of the partnership shall not be treated as a return of the partnership.

(d) Suspension when Secretary makes administrative adjustment.--If notice of a final partnership adminis-
trative adjustment with respect to any taxable year is mailed to the tax matters partner, the running of the peri-
od specified in subsection (a) (as modified by other provisions of this section) shall be suspended--

(1) for the period during which an action may be brought under section 6226 (and, if a petition is filed under
section 6226 with respect to such administrative adjustment, until the decision of the court becomes final), and

(2) for 1 year thereafter.

(e) Unidentified partner.--If--

(1) the name, address, and taxpayer identification number of a partner are not furnished on the partnership re-
turn for a partnership taxable year, and
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(2)(A) the Secretary, before the expiration of the period otherwise provided under this section with respect to
such partner, mails to the tax matters partner the notice specified in paragraph (2) of section 6223(a) with re-
spect to such taxable year, or

(B) the partner has failed to comply with subsection (b) of section 6222 (relating to notification of inconsistent
treatment) with respect to any partnership item for such taxable year,

the period for assessing any tax imposed by subtitle A which is attributable to any partnership item (or af-
fected item) for such taxable year shall not expire with respect to such partner before the date which is 1 year
after the date on which the name, address, and taxpayer identification number of such partner are furnished to
the Secretary.

(f) Special rules.--

(1) Items becoming nonpartnership items.--If before the expiration of the period otherwise provided in this
section for assessing any tax imposed by subtitle A with respect to the partnership items of a partner for the
partnership taxable year, such items become nonpartnership items by reason of 1 or more of the events de-
scribed in subsection (b) of section 6231, the period for assessing any tax imposed by subtitle A which is at-
tributable to such items (or any item affected by such items) shall not expire before the date which is 1 year
after the date on which the items become nonpartnership items. The period described in the preceding sen-
tence (including any extension period under this sentence) may be extended with respect to any partner by
agreement entered into by the Secretary and such partner.

(2) Special rule for partial settlement agreements.--If a partner enters into a settlement agreement with the
Secretary or the Attorney General (or his delegate) with respect to the treatment of some of the partnership
items in dispute for a partnership taxable year but other partnership items for such year remain in dispute, the
period of limitations for assessing any tax attributable to the settled items shall be determined as if such agree-
ment had not been entered into.

(g) Period of limitations for penalties.--The provisions of this section shall apply also in the case of any ad-
dition to tax or an additional amount imposed under subchapter A of chapter 68 which arises with respect to
any tax imposed under subtitle A in the same manner as if such addition or additional amount were a tax im-
posed by subtitle A.

(h) Suspension during pendency of bankruptcy proceeding.--If a petition is filed naming a partner as a
debtor in a bankruptcy proceeding under title 11 of the United States Code, the running of the period of limita-
tions provided in this section with respect to such partner shall be suspended--

(1) for the period during which the Secretary is prohibited by reason of such bankruptcy proceeding from
making an assessment, and
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(2) for 60 days thereafter.

CREDIT(S)

(Added Pub.L. 97-248, Title IV, § 402(a), Sept. 3, 1982, 96 Stat. 659, and amended Pub.L. 99-514, Title
XVIII, § 1875(d)(1), Oct. 22, 1986, 100 Stat. 2896; Pub.L. 100-647, Title I, § 1018(o)(3), Nov. 10, 1988, 102
Stat. 3585; Pub.L. 105-34, Title XII, §§ 1233(a), (b), (c), 1235(a), Aug. 5, 1997, 111 Stat. 1023, 1024; Pub.L.
107-147, Title IV, § 416(d)(1)(B), Mar. 9, 2002, 116 Stat. 55.)

I.R.C. § 6229, 26 U.S.C.A. § 6229
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1954 I.R.C. § 6501 Currentness

1954 INTERNAL REVENUE CODE

TITLE 26 - 1954 INTERNAL REVENUE CODE

SUBTITLE F - PROCEDURE AND ADMINISTRATION

CHAPTER 66 - LIMITATIONS

SUBCHAPTER A - LIMITATIONS ON ASSESSMENT AND COLLECTION

§ 6501. Limitations on assessment and collection

(a) General rule.--Except as otherwise provided in this section, the amount of

any tax imposed by this title shall be assessed within 3 years after the return

was filed (whether or not such return was filed on or after the date prescribed)

or, if the tax is payable by stamp, within 3 years after such tax became due, and

no proceeding in court without assessment for the collection of such tax shall be

begun after the expiration of such period.

(b) Time return deemed filed.--

(1) Early return.--For purposes of this section, a return of tax imposed by this

title, except tax imposed by chapter 21 or 24, filed before the last day pre-

scribed by law or by regulations promulgated pursuant to law for the filing there-

of, shall be considered as filed on such last day.

(2) Return of certain employment taxes.--For purposes of this section, if a re-

turn of tax imposed by chapter 21 or 24 for any period ending with or within a

calendar year is filed before April 15 of the succeeding calendar year, such re-

turn shall be considered filed on April 15 of such calendar year.

(3) Return executed by secretary.--Notwithstanding the provisions of paragraph

(2) of section 6020(b), the execution of a return by the Secretary or his delegate

pursuant to the authority conferred by such section shall not start the running of

the period of limitations on assessment and collection.

(c) Exceptions.--

(1) False return.--In the case of a false or fraudulent return with the intent

to evade tax, the tax may be assessed, or a proceeding in court for collection of

such tax may be begun without assessment, at any time.

(2) Willful attempt to evade tax.--In case of a willful attempt in any manner to

defeat or evade tax imposed by this title (other than tax imposed by subtitle A or

B), the tax may be assessed, or a proceeding in court for the collection of such

tax may be begun without assessment, at any time.

(3) No return.--In the case of failure to file a return, the tax may be as-
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sessed, or a proceeding in court for the collection of such tax may be begun

without assessment, at any time.

(4) Extension by agreement.--Where, before the expiration of the time prescribed

in this section for the assessment of any tax imposed by this title, except the

estate tax provided in chapter 11, both the Secretary or his delegate and the tax-

payer have consented in writing to its assessment after such time, the tax may be

assessed at any time prior to the expiration of the period agreed upon. The period

so agreed upon may be extended by subsequent agreements in writing made before the

expiration of the period previously agreed upon.

(5) Tax resulting from changes in certain income tax or estate tax credits.--

For special rules applicable in cases where the adjustment of certain taxes

allowed as a credit against income taxes or estate taxes results in additional

tax, see section 905(c) (relating to the foreign tax credit for income tax pur-

poses) and section 2016 (relating to taxes of foreign countries, States, etc.,

claimed as credit against estate taxes).

(d) Request for prompt assessment.--Except as otherwise provided in subsection

(c), in the case of any tax (other than the tax imposed by chapter 11 of subtitle

B, relating to estate taxes) for which return is required in the case of a de-

cedent, or by his estate during the period of administration, or by a corporation,

the tax shall be assessed, and any proceeding in court without assessment for the

collection of such tax shall be begun, within 18 months after written request

therefor (filed after the return is made and filed in such manner and such form as

may be prescribed by regulations of the Secretary or his delegate) by the execut-

or, administrator, or other fiduciary representing the estate of such decedent, or

by the corporation, but not after the expiration of 3 years after the return was

filed. This subsection shall not apply in the case of a corporation unless--

(1) Such written request notifies the Secretary or his delegate that the corpor-

ation contemplates dissolution at or before the expiration of such 18- month peri-

od; and

(2) The dissolution is in good faith begun before the expiration of such 18-

month period; and

(3) The dissolution is completed.

(e) Omission from gross income.--Except as otherwise provided in subsection

(c)--

(1) Income taxes.--In the case of any tax imposed by subtitle A--

(A) General rule.--If the taxpayer omits from gross income an amount properly

includible therein which is in excess of 25 percent of the amount of gross income
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stated in the return, the tax may be assessed, or a proceeding in court for the

collection of such tax may be begun without assessment, at any time within 6 years

after the return was filed. For purposes of this subparagraph--

(i) In the case of a trade or business, the term "gross income" means the

total of the amounts received or accrued from the sale of goods or services (if

such amounts are required to be shown on the return) prior to diminution by the

cost of such sales or services; and

(ii) In determining the amount omitted from gross income, there shall not be

taken into account any amount which is omitted from gross income stated in the re-

turn if such amount is disclosed in the return, or in a statement attached to the

return, in a manner adequate to apprise the Secretary or his delegate of the

nature and amount of such item.

(B) Constructive dividends.--If the taxpayer omits from gross income an amount

properly includible therein under section 551(b) (relating to the inclusion in the

gross income of United States shareholders of their distributive shares of the un-

distributed foreign personal holding company income), the tax may be assessed, or

a proceeding in court for the collection of such tax may be begun without assess-

ment, at any time within 6 years after the return was filed.

(2) Estate and gift taxes.--In the case of a return of estate tax under chapter

11 or a return of gift tax under chapter 12, if the taxpayer omits from the gross

estate or from the total amount of the gifts made during the year items includible

in such gross estate or such total gifts, as the case may be, as exceed in amount

25 percent of the gross estate stated in the return or the total amount of gifts

stated in the return, the tax may be assessed, or a proceeding in court for the

collection of such tax may be begun without assessment, at any time within 6 years

after the return was filed. In determining the items omitted from the gross estate

or the total gifts, there shall not be taken into account any item which is omit-

ted from the gross estate or from the total gifts stated in the return if such

item is disclosed in the return, or in a statement attached to the return, in a

manner adequate to apprise the Secretary or his delegate of the nature and amount

of such item.

(f) Personal holding company tax.--If a corporation which is a personal holding

company for any taxable year fails to file with its return under chapter 1 for

such year a schedule setting forth--

(1) the items of gross income, described in section 543(a), received by the cor-

poration during such year, and

(2) the names and addresses of the individuals who owned, within the meaning of

section 544 (relating to rules for determining stock ownership), at any time dur-

ing the last half of such year more than 50 percent in value of the outstanding

capital stock of the corporation,
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the personal holding company tax for such year may be assessed, or a proceeding in

court for the collection of such tax may be begun without assessment, at any time

within 6 years after the return for such year was filed.

(g) Certain income tax returns of corporations.--

(1) Trusts or partnerships.--If a taxpayer determines in good faith that it is a

trust or partnership and files a return as such under subtitle A, and if such tax-

payer is thereafter held to be a corporation for the taxable year for which the

return is filed, such return shall be deemed the return of the corporation for

purposes of this section.

(2) Exempt organizations.--If a taxpayer determines in good faith that it is an

exempt organization and files a return as such under section 6033, and if such

taxpayer is thereafter held to be a taxable corporation for the taxable year for

which the return is filed, such return shall be deemed the return of the corpora-

tion for purposes of this section.

(h) Joint income return after separate return.--

For period of limitations for assessment and collection in the case of a joint

income return filed after separate returns have been filed, see section 6013(b)

(3) and (4).

1954 I.R.C. § 6501, 26 U.S.C.A. § 6501

The 1954 Internal Revenue Code as enacted by P.L. 83-591
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Effective: February 17, 2009

United States Code Annotated Currentness
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 66. Limitations (Refs & Annos)

Subchapter A. Limitations on Assessment and Collection (Refs & Annos)
§ 6501. Limitations on assessment and collection

(a) General rule.--Except as otherwise provided in this section, the amount of any tax imposed by this title
shall be assessed within 3 years after the return was filed (whether or not such return was filed on or after the
date prescribed) or, if the tax is payable by stamp, at any time after such tax became due and before the expir-
ation of 3 years after the date on which any part of such tax was paid, and no proceeding in court without as-
sessment for the collection of such tax shall be begun after the expiration of such period. For purposes of this
chapter, the term “return” means the return required to be filed by the taxpayer (and does not include a return
of any person from whom the taxpayer has received an item of income, gain, loss, deduction, or credit).

(b) Time return deemed filed.--

(1) Early return.--For purposes of this section, a return of tax imposed by this title, except tax imposed by
chapter 3, 21, or 24, filed before the last day prescribed by law or by regulations promulgated pursuant to law
for the filing thereof, shall be considered as filed on such last day.

(2) Return of certain employment taxes and tax imposed by chapter 3.--For purposes of this section, if a
return of tax imposed by chapter 3, 21, or 24 for any period ending with or within a calendar year is filed be-
fore April 15 of the succeeding calendar year, such return shall be considered filed on April 15 of such calen-
dar year.

(3) Return executed by Secretary.--Notwithstanding the provisions of paragraph (2) of section 6020(b), the
execution of a return by the Secretary pursuant to the authority conferred by such section shall not start the
running of the period of limitations on assessment and collection.

(4) Return of excise taxes.--For purposes of this section, the filing of a return for a specified period on which
an entry has been made with respect to a tax imposed under a provision of subtitle D (including a return on
which an entry has been made showing no liability for such tax for such period) shall constitute the filing of a
return of all amounts of such tax which, if properly paid, would be required to be reported on such return for
such period.
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(c) Exceptions.--

(1) False return.--In the case of a false or fraudulent return with the intent to evade tax, the tax may be as-
sessed, or a proceeding in court for collection of such tax may be begun without assessment, at any time.

(2) Willful attempt to evade tax.--In case of a willful attempt in any manner to defeat or evade tax imposed
by this title (other than tax imposed by subtitle A or B), the tax may be assessed, or a proceeding in court for
the collection of such tax may be begun without assessment, at any time.

(3) No return.--In the case of failure to file a return, the tax may be assessed, or a proceeding in court for the
collection of such tax may be begun without assessment, at any time.

(4) Extension by agreement.--

(A) In general.--Where, before the expiration of the time prescribed in this section for the assessment of
any tax imposed by this title, except the estate tax provided in chapter 11, both the Secretary and the taxpay-
er have consented in writing to its assessment after such time, the tax may be assessed at any time prior to
the expiration of the period agreed upon. The period so agreed upon may be extended by subsequent agree-
ments in writing made before the expiration of the period previously agreed upon.

(B) Notice to taxpayer of right to refuse or limit extension.--The Secretary shall notify the taxpayer of
the taxpayer's right to refuse to extend the period of limitations, or to limit such extension to particular is-
sues or to a particular period of time, on each occasion when the taxpayer is requested to provide such con-
sent.

(5) Tax resulting from changes in certain income tax or estate tax credits.--

For special rules applicable in cases where the adjustment of certain taxes allowed as a credit against in-
come taxes or estate taxes results in additional tax, see section 905(c) (relating to the foreign tax credit
for income tax purposes) and section 2016 (relating to taxes of foreign countries, States, etc., claimed as
credit against estate taxes).

(6) Termination of private foundation status.--In the case of a tax on termination of private foundation
status under section 507, such tax may be assessed, or a proceeding in court for the collection of such tax may
be begun without assessment, at any time.

(7) Special rule for certain amended returns.--Where, within the 60-day period ending on the day on which
the time prescribed in this section for the assessment of any tax imposed by subtitle A for any taxable year
would otherwise expire, the Secretary receives a written document signed by the taxpayer showing that the
taxpayer owes an additional amount of such tax for such taxable year, the period for the assessment of such
additional amount shall not expire before the day 60 days after the day on which the Secretary receives such
document.
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(8) Failure to notify secretary of certain foreign transfers.--In the case of any information which is re-
quired to be reported to the Secretary under section 6038, 6038A, 6038B, 6046, 6046A, or 6048, the time for
assessment of any tax imposed by this title with respect to any event or period to which such information
relates shall not expire before the date which is 3 years after the date on which the Secretary is furnished the
information required to be reported under such section.

(9) Gift tax on certain gifts not shown on return.--If any gift of property the value of which (or any increase
in taxable gifts required under section 2701(d) which) is required to be shown on a return of tax imposed by
chapter 12 (without regard to section 2503(b)), and is not shown on such return, any tax imposed by chapter
12 on such gift may be assessed, or a proceeding in court for the collection of such tax may be begun without
assessment, at any time. The preceding sentence shall not apply to any item which is disclosed in such return,
or in a statement attached to the return, in a manner adequate to apprise the Secretary of the nature of such
item.

(10) Listed transactions.--If a taxpayer fails to include on any return or statement for any taxable year any in-
formation with respect to a listed transaction (as defined in section 6707A(c)(2)) which is required under sec-
tion 6011 to be included with such return or statement, the time for assessment of any tax imposed by this title
with respect to such transaction shall not expire before the date which is 1 year after the earlier of--

(A) the date on which the Secretary is furnished the information so required, or

(B) the date that a material advisor meets the requirements of section 6112 with respect to a request by the
Secretary under section 6112(b) relating to such transaction with respect to such taxpayer.

(d) Request for prompt assessment.--Except as otherwise provided in subsection (c), (e), or (f), in the case
of any tax (other than the tax imposed by chapter 11 of subtitle B, relating to estate taxes) for which return is
required in the case of a decedent, or by his estate during the period of administration, or by a corporation, the
tax shall be assessed, and any proceeding in court without assessment for the collection of such tax shall be
begun, within 18 months after written request therefor (filed after the return is made and filed in such manner
and such form as may be prescribed by regulations of the Secretary) by the executor, administrator, or other
fiduciary representing the estate of such decedent, or by the corporation, but not after the expiration of 3 years
after the return was filed. This subsection shall not apply in the case of a corporation unless--

(1) (A) such written request notifies the Secretary that the corporation contemplates dissolution at or before
the expiration of such 18-month period, (B) the dissolution is in good faith begun before the expiration of such
18-month period, and (C) the dissolution is completed;

(2) (A) such written request notifies the Secretary that a dissolution has in good faith been begun, and (B) the
dissolution is completed; or

(3) a dissolution has been completed at the time such written request is made.
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(e) Substantial omission of items.--Except as otherwise provided in subsection (c)--

(1) Income taxes.--In the case of any tax imposed by subtitle A--

(A) General rule.--If the taxpayer omits from gross income an amount properly includible therein which is
in excess of 25 percent of the amount of gross income stated in the return, the tax may be assessed, or a pro-
ceeding in court for the collection of such tax may be begun without assessment, at any time within 6 years
after the return was filed. For purposes of this subparagraph--

(i) In the case of a trade or business, the term “gross income” means the total of the amounts received or
accrued from the sale of goods or services (if such amounts are required to be shown on the return) prior
to diminution by the cost of such sales or services; and

(ii) In determining the amount omitted from gross income, there shall not be taken into account any
amount which is omitted from gross income stated in the return if such amount is disclosed in the return,
or in a statement attached to the return, in a manner adequate to apprise the Secretary of the nature and
amount of such item.

(B) Constructive dividends.--If the taxpayer omits from gross income an amount properly includible
therein under section 951(a), the tax may be assessed, or a proceeding in court for the collection of such tax
may be done without assessing, at any time within 6 years after the return was filed.

(2) Estate and gift taxes.--In the case of a return of estate tax under chapter 11 or a return of gift tax under
chapter 12, if the taxpayer omits from the gross estate or from the total amount of the gifts made during the
period for which the return was filed items includible in such gross estate or such total gifts, as the case may
be, as exceed in amount 25 percent of the gross estate stated in the return or the total amount of gifts stated in
the return, the tax may be assessed, or a proceeding in court for the collection of such tax may be begun
without assessment, at any time within 6 years after the return was filed. In determining the items omitted
from the gross estate or the total gifts, there shall not be taken into account any item which is omitted from the
gross estate or from the total gifts stated in the return if such item is disclosed in the return, or in a statement
attached to the return, in a manner adequate to apprise the Secretary of the nature and amount of such item.

(3) Excise taxes.--In the case of a return of a tax imposed under a provision of subtitle D, if the return omits
an amount of such tax properly includible thereon which exceeds 25 percent of the amount of such tax repor-
ted thereon, the tax may be assessed, or a proceeding in court for the collection of such tax may be begun
without assessment, at any time within 6 years after the return is filed. In determining the amount of tax omit-
ted on a return, there shall not be taken into account any amount of tax imposed by chapter 41, 42, 43, or 44
which is omitted from the return if the transaction giving rise to such tax is disclosed in the return, or in a
statement attached to the return, in a manner adequate to apprise the Secretary of the existence and nature of
such item.
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(f) Personal holding company tax.--If a corporation which is a personal holding company for any taxable
year fails to file with its return under chapter 1 for such year a schedule setting forth--

(1) the items of gross income and adjusted ordinary gross income, described in section 543, received by the
corporation during such year, and

(2) the names and addresses of the individuals who owned, within the meaning of section 544 (relating to
rules for determining stock ownership), at any time during the last half of such year more than 50 percent in
value of the outstanding capital stock of the corporation,

the personal holding company tax for such year may be assessed, or a proceeding in court for the collection of
such tax may be begun without assessment, at any time within 6 years after the return for such year was filed.

(g) Certain income tax returns of corporations.--

(1) Trusts or partnerships.--If a taxpayer determines in good faith that it is a trust or partnership and files a
return as such under subtitle A, and if such taxpayer is thereafter held to be a corporation for the taxable year
for which the return is filed, such return shall be deemed the return of the corporation for purposes of this sec-
tion.

(2) Exempt organizations.--If a taxpayer determines in good faith that it is an exempt organization and files a
return as such under section 6033, and if such taxpayer is thereafter held to be a taxable organization for the
taxable year for which the return is filed, such return shall be deemed the return of the organization for pur-
poses of this section.

(3) DISC.--If a corporation determines in good faith that it is a DISC (as defined in section 992(a)) and files a
return as such under section 6011(c)(2) and if such corporation is thereafter held to be a corporation which is
not a DISC for the taxable year for which the return is filed, such return shall be deemed the return of a cor-
poration which is not a DISC for purposes of this section.

(h) Net operating loss or capital loss carrybacks.--In the case of a deficiency attributable to the application
to the taxpayer of a net operating loss carryback or a capital loss carryback (including deficiencies which may
be assessed pursuant to the provisions of section 6213(b)(3)), such deficiency may be assessed at any time be-
fore the expiration of the period within which a deficiency for the taxable year of the net operating loss or net
capital loss which results in such carryback may be assessed.

(i) Foreign tax carrybacks.--In the case of a deficiency attributable to the application to the taxpayer of a
carryback under section 904(c) (relating to carryback and carryover of excess foreign taxes) or under section
907(f) (relating to carryback and carryover of disallowed foreign oil and gas taxes), such deficiency may be
assessed at any time before the expiration of one year after the expiration of the period within which a defi-
ciency may be assessed for the taxable year of the excess taxes described in section 904(c) or 907(f) which
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result in such carryback.

(j) Certain credit carrybacks.--

(1) In general.--In the case of a deficiency attributable to the application to the taxpayer of a credit carryback
(including deficiencies which may be assessed pursuant to the provisions of section 6213(b)(3)), such defi-
ciency may be assessed at any time before the expiration of the period within which a deficiency for the tax-
able year of the unused credit which results in such carryback may be assessed, or with respect to any portion
of a credit carryback from a taxable year attributable to a net operating loss carryback, capital loss carryback,
or other credit carryback from a subsequent taxable year, at any time before the expiration of the period within
which a deficiency for such subsequent taxable year may be assessed.

(2) Credit carryback defined.--For purposes of this subsection, the term “credit carryback” has the meaning
given such term by section 6511(d)(4)(C).

(k) Tentative carryback adjustment assessment period.--In a case where an amount has been applied, cred-
ited, or refunded under section 6411 (relating to tentative carryback and refund adjustments) by reason of a
net operating loss carryback, a capital loss carryback, or a credit carryback (as defined in section
6511(d)(4)(C)) to a prior taxable year, the period described in subsection (a) of this section for assessing a de-
ficiency for such prior taxable year shall be extended to include the period described in subsection (h) or (j),
whichever is applicable; except that the amount which may be assessed solely by reason of this subsection
shall not exceed the amount so applied, credited, or refunded under section 6411, reduced by any amount
which may be assessed solely by reason of subsection (h) or (j), as the case may be.

(l) Special rule for chapter 42 and similar taxes.--

(1) In general.--For purposes of any tax imposed by section 4912, by chapter 42 (other than section 4940), or
by section 4975, the return referred to in this section shall be the return filed by the private foundation, plan,
trust, or other organization (as the case may be) for the year in which the act (or failure to act) giving rise to li-
ability for such tax occurred. For purposes of section 4940, such return is the return filed by the private found-
ation for the taxable year for which the tax is imposed.

(2) Certain contributions to section 501(c)(3) organizations.--In the case of a deficiency of tax of a private
foundation making a contribution in the manner provided in section 4942(g)(3) (relating to certain contribu-
tions to section 501(c)(3) organizations) attributable to the failure of a section 501(c)(3) organization to make
the distribution prescribed by section 4942(g)(3), such deficiency may be assessed at any time before the ex-
piration of one year after the expiration of the period within which a deficiency may be assessed for the tax-
able year with respect to which the contribution was made.

(3) Certain set-asides described in section 4942(g)(2).--In the case of a deficiency attributable to the failure
of an amount set aside by a private foundation for a specific project to be treated as a qualifying distribution
under the provisions of section 4942(g)(2)(B)(ii), such deficiency may be assessed at any time before the ex-
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piration of 2 years after the expiration of the period within which a deficiency may be assessed for the taxable
year to which the amount set aside relates.

(m) Deficiencies attributable to election of certain credits.--The period for assessing a deficiency attribut-
able to any election under section 30(e)(6), 30B(h)(9), 30C(e)(5), 30D(e)(4), 40(f), 43, 45B, 45C(d)(4),
45H(g), or 51(j) (or any revocation thereof) shall not expire before the date 1 year after the date on which the
Secretary is notified of such election (or revocation).

(n) Cross references.--

(1) For period of limitations for assessment and collection in the case of a joint income return filed after
separate returns have been filed, see section 6013(b)(3) and (4).

(2) For extension of period in the case of partnership items (as defined in section 6231(a)(3)), see section
6229.

(3) For declaratory judgment relating to treatment of items other than partnership items with respect to an
oversheltered return, see section 6234.

CREDIT(S)

(Aug. 16, 1954, c. 736, 68A Stat. 803; Sept. 2, 1958, Pub.L. 85-859, Title I, § 165(a), 72 Stat. 1313; Sept. 2,
1958, Pub.L. 85-866, Title I, §§ 80, 81, 72 Stat. 1662; June 25, 1959, Pub.L. 86-69, § 3(g), 73 Stat. 140; Sept.
14, 1960, Pub.L. 86-780, § 3(c), 74 Stat. 1013; Oct. 11, 1962, Pub.L. 87-794, Title III, § 317(c), 76 Stat. 890;
Oct. 16, 1962, Pub.L. 87-834, § 2(e)(1), 76 Stat. 971; Oct. 23, 1962, Pub.L. 87-858, § 3(b)(4), 76 Stat. 1137;
Feb. 26, 1964, Pub.L. 88-272, Title II, § 225(k)(6), 78 Stat. 94; Sept. 2, 1964, Pub.L. 88-571, § 3(b), 78 Stat.
857; June 21, 1965, Pub.L. 89-44, Title VIII, § 810(a), (b), 79 Stat. 169; Nov. 2, 1966, Pub.L. 89-721, §§ 2(f),
3(a), 80 Stat. 1150, 1151; Nov. 13, 1966, Pub.L. 89-809, Title I, § 105(f)(3), 80 Stat. 1568; Dec. 27, 1967,
Pub.L. 90-225, § 2(c), 81 Stat. 731; Dec. 30, 1969, Pub.L. 91-172, Title I, § 101(g)(1) to (3), Title V, §
512(e)(1), 83 Stat. 525, 639; Dec. 31, 1970, Pub.L. 91-614, Title I, § 102(d)(8), 84 Stat. 1842; Dec. 10, 1971,
Pub.L. 92-178, Title V, § 504(c), Title VI, § 601(d)(1), (e)(2), 85 Stat. 551, 558, 560; Sept. 2, 1974, Pub.L.
93-406, Title II, § 1016(a)(14), 88 Stat. 930; Oct. 4, 1976, Pub.L. 94-455, Title X, §§ 1031(b)(5), 1035(d)(3),
Title XIII, §§ 1302(b), 1307(d)(2)(F)(vi), Title XIX, § 1906(b)(13)(A), Title XXI, § 2107(g)(2)(A), 90 Stat.
1623, 1633, 1714, 1728, 1834, 1904; May 23, 1977, Pub.L. 95-30, Title II, § 202(d)(4)(A), (5)(B), 91 Stat.
149, 151; Feb. 10, 1978, Pub.L. 95-227, § 4(d)(4), (5), 92 Stat. 23; Nov. 6, 1978, Pub.L. 95-600, Title II, §
212(a), Title III, § 321(b)(2), Title V, 504(b)(3), Title VII, §§ 701(t)(3)(A), 703(n), (p)(2), 92 Stat. 2818,
2819, 2835, 2881, 2912, 2943, 2944; Nov. 10, 1978, Pub.L. 95-628, § 8(c)(1), 92 Stat. 3631; Apr. 1, 1980,
Pub.L. 96-222, Title I, §§ 102(a)(2)(A), 103(a)(6)(G)(x), 94 Stat. 208, 210; Apr. 2, 1980, Pub.L. 96-223, Title
I, § 101(g)(1), 94 Stat. 253; Sept. 3, 1982, Pub.L. 97-248, Title IV, § 402(c)(5), 96 Stat. 667; July 18, 1984,
Pub.L. 98-369, Div. A, Title I, §§ 131(d)(2), 163(b)(1), Title II, § 211(b)(24), Title III, § 314(a)(3), Title IV,
§§ 447(a), 474(r)(39), Title VII, § 714(p)(2)(F), Title VIII, § 801(d)(14), 98 Stat. 664, 698, 757, 787, 817,
846, 965, 997; Oct. 22, 1986, Pub.L. 99-514, Title XVIII, §§ 1810(g)(3), 1847(b)(12) to (14), 100 Stat. 2828,
2857; Dec. 22, 1987, Pub.L. 100-203, Title X, §§ 10712(c)(2), 10714(c), 101 Stat. 1330-467, 1330-470; Aug.
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23, 1988, Pub.L. 100-418, Title I, § 1941(b)(2)(H), 102 Stat. 1323; Nov. 10, 1988, Pub.L. 100-647, Title I, §
1008(j)(1), Title IV, § 4008(c)(2), 102 Stat. 3445, 3653; Dec. 19, 1989, Pub.L. 101-239, Title VII, §
7814(e)(2)(E), 103 Stat. 2414; Nov. 5, 1990, Pub.L. 101-508, Title XI, §§ 11511(c)(2), 11602(b), 104 Stat.
1388-485, 1388-500; Aug. 20, 1996, Pub.L. 104-188, Title I, §§ 1702(e)(3), 1703(n)(8), 1704(j)(4)(B), 110
Stat. 1870, 1877, 1882; Aug. 5, 1997, Pub.L. 105-34, Title V, § 506(b), Title XI, § 1145(a), Title XII, §§
1239(e)(2), 1284(a), Title XVI, § 1601(g)(2), 111 Stat. 855, 985, 1028, 1038, 1092; July 22, 1998, Pub.L.
105-206, Title III, § 3461(b), Title VI, §§ 6007(e)(2)(A), 6023(27), 112 Stat. 764, 809, 826; Oct. 22, 2004,
Pub.L. 108-357, Title IV, § 413(c)(28), Title VIII, § 814(a), 118 Stat. 1509, 1581; Aug. 8, 2005, Pub.L.
109-58, Title XIII, §§ 1341(b)(4), 1342(b)(4), 119 Stat. 1049, 1051; Dec. 21, 2005, Pub.L. 109-135, Title IV,
§ 403(y), 119 Stat. 2629; Dec. 29, 2007, Pub.L. 110-172, § 7(a)(2)(B), 121 Stat. 2482; Oct. 3, 2008, Pub.L.
110-343, Div. B, Title II, § 205(d)(3), Title IV, § 402(d), 122 Stat. 3839, 3854; Feb. 17, 2009, Pub.L. 111-5,
Div. B, Title I, §§ 1141(b)(4), 1142(b)(7), 123 Stat. 328, 331.)

I.R.C. § 6501, 26 U.S.C.A. § 6501

END OF DOCUMENT

26 U.S.C.A. § 6501

I.R.C. § 6501
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Tax Court of the United States.
PHILIPP BROTHERS CHEMICALS, INC. (MD.), ET

AL.,[FN1] PETITIONERS
v.

COMMISSIONER OF INTERNAL REVENUE, RE-
SPONDENT

Docket Nos. 1314-67- 1317-67, 1337-67- 1340-67,
1359-67- 1361-67.

Filed May 14, 1969.

*240 Nathan Wald and Bernard Wald, for the petition-
ers.

Edward H. Hance, for the respondent.

1. Held, Commissioner's allocations under sec. 482,
I.R.C. 1954, approved in part and disapproved in part,

2. Held, Commissioner has failed to carry burden of
proof to establish omission of more than 25 percent of
gross income under sec. 6501(e), I.R.C. 1954, in respect
of fiscal 1961.

The Commissioner determined the following deficien-
cies in petitioners' income taxes for the years indicated:

Petitioner Docket No. TYE Deficiency

Philipp Bros. Chemicals, Inc.
(Md.)

1314-67 2/29/60 $5,500.00

2/28/62 5,485.70

Philipp Bros. Chemicals, Inc.
(R.I.)

1315-67 11/30/60 5,500.00

11/30/62 5,500.00

Philipp Bros. Chemicals, Inc 1316-67 11/30/60 5,008.56

11/30/62 5,109.11

Philipp Bros. Chemicals In-
ternational Co., Inc

1317-67 3/31/60 4,148.52

3/31/62 5,500.00

Philipp Bros. Chemicals
Trans-America Corp

1337-67 3/31/60 2,180.99

3/31/62 1,444.86

Philipp Bros. Chemicals Pan-
American Corp

1338-67 3/31/60 3,909.04

3/31/62 5,500.00

Phibro International Corp 1339-67 3/31/60 2,170.61

3/31/62 782.79

Philipp Bros. Chemicals Ex-
port Corp

1340-67 11/30/60 1,000.66

11/30/62 855.72
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Philipp Bros. Chemicals, Inc.
(N.Y.)

1359-67 6/30/60 101,072.44

6/30/61 93,035.89

6/30/62 102,781.12

Philipp Bros. Chemicals, Inc.
(Mass)

1360-67 6/30/60 5,500.00

6/30/62 5,066.91

Philipp Bros. Chemicals, Inc.
(Pa.)

1361-67 2/29/60 5,500.00

2/28/62 5,500.00

*241 The parties have made certain concessions relating
to the above deficiencies. The issues remaining are (1)
whether the Commissioner properly allocated to the pe-
titioner in docket No. 1359-67 the net income (with ap-
propriate adjustments) of the other petitioners by virtue
of section 482, I.R.C. 1954; (2) if the reallocation was
properly made, whether the petitioner in docket No.
1359-67 omitted an amount exceeding 25 percent of its
gross income reported in the year ended June 30, 1961,
so that the period of limitations on the assessment and
collection of the tax for said year has not expired under
the provisions of section 6501(e), I.R.C. 1954; and (3) if
the reallocation was improperly made, whether the peti-
tioner in docket No. 1340-67 was properly denied a sur-
tax exemption under section 269, I.R.C. 1954.

FINDINGS OF FACT

Certain facts have been stipulated by the parties and are
incorporated herein by this reference. All of the peti-
tioners filed all their Federal income tax returns for the
years at issue with the district director of internal reven-
ue in Manhattan, New York.

Philipp Bros., Inc., was a corporation engaged in ex-
tensive business activities involving metals and chemic-
als. In 1945 or 1946 Charles H. Bendheim (Bendheim)
acquired the chemicals department or business of that
corporation. His father (S. Bendheim) and another per-
son each owned 50 percent of the stock of Philipp Bros.,
Inc., and Bendheim's acquisition of the chemicals busi-
ness was a consequence of his father's decision to retire
and withdraw from the corporation. In May 1946 Bend-

heim formed Philipp Bros. Chemicals, Inc. (N.Y.), a
New York corporation; it is the petitioner in docket No.
1359-67 and is hereinafter sometimes referred to as
‘New York.’ It is the principal corporation of the 11 pe-
titioners involved in this proceeding that were *242 util-
ized by Bendheim to carry on the chemicals business.
Shortly after New York had been incorporated the peti-
tioner in docket No. 1360-67, Philipp Bros. Chemicals,
Inc. (Mass.) (hereinafter sometimes referred to as
‘Massachusetts'), was organized on May 27, 1946, un-
der the laws of Massachusetts as a wholly owned subsi-
diary of New York to conduct the chemicals business in
the New England area. In July 1946, New York ac-
quired all the stock of Philipp Bros. Chemicals, Inc.
(Pa.) (hereinafter sometimes referred as
‘Pennsylvania’), petitioner in docket No. 1361-67, and
all the stock of Philipp Bros. Chemicals, Inc. (Md.)
(hereinafter sometimes referred to as ‘Maryland’), peti-
tioner in docket No. 1314-67. ‘Pennsylvania’ and
‘Maryland’ had each been incorporated on March 22,
1944, under the laws of Pennsylvania and Maryland, re-
spectively, as affiliates of Philipp Bros., Inc.

In 1950, three more of the petitioner corporations were
formed. The petitioner in docket No. 1316-67, the Phil-
ipp Bros. Chemicals, Inc. (hereinafter sometimes re-
ferred to as ‘Connecticut’), was formed on November
26, 1950, under the laws of Connecticut. The petitioner
in docket No. 1340-67, Philipp Bros. Chemicals Export
Corp. (hereinafter sometimes referred to as ‘Export’)
was formed on December 20, 1950, under the laws of
New York. The petitioner in docket No. 1315-67, Phil-
ipp Bros. Chemicals, Inc. (R.I.) (hereinafter sometimes
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referred to as ‘Rhode Island’), was formed on December
22, 1960, under the laws of Rhode Island. Connecticut
and Rhode Island were formed to take over the chemic-
als business in their respective States which had previ-
ously been conducted by Massachusetts and which had
substantially expanded by 1950.

In 1951, the remaining four petitioner corporations were
formed. On April 3, 1951, the petitioner in docket No.
1338-67, Philipp Bros. Chemicals Pan-American Corp.
(hereinafter sometimes referred to as ‘Pan-American’)
was formed under the laws of New York as a Western
Hemisphere trade corporation. On April 10, 1951, the
petitioner in docket No. 1317-67, Philipp Bros. Chemic-
als International Co., Inc. (hereinafter sometimes re-
ferred to as ‘International’), was formed under the laws

of New York. On April 11, 1951, the petitioner in dock-
et No. 1337-67, Philipp Bros. Chemicals Trans-America
Corp. (hereinafter sometimes referred to as
‘Trans-America’) was formed under the laws of New
York as a Western Hemisphere trade corporation. On
April 13, 1951, the petitioner in docket No. 1339-67,
Phibro International Corp. (hereinafter sometimes re-
ferred to as ‘Phibro’) was formed under the laws of
New York.

The shareholders of the petitioner corporations and the
percentages of stock they owned were at all relevant
times as follows:

Bendheim B. New

and Landers 1 York

family

Percent Percent Percent

New York 89.9 11.1

Massachusetts 100

Pennsylvania 100

Maryland 100

Connecticut 87.5 12.5

Rhode Island 87.5 12.5

Export 87.5 12.5

Pan-American 87.5 12.5

International 87.5 12.5

Trans-America 87.5 12.5

Phibro 87.5 12.5

FN1 B. Landers had been the manager of the New England branch of the old Philipp Bros., Inc.'s chemicals de-
partment, and was allowed to purchase his stock in the newly constituted venture under Bendheim's control. He
continued to be the manager of the business in the New England area.

*243 The bookkeeping and the shipping arrangements
for all the petitioners were handled in the office of New
York in New York City. Orders for chemicals to all the
petitioners would be sent to the New York City office,

where employees of New York would make arrange-
ments for filling and delivering the orders and would
credit the sale to the proper petitioner. During the years
here involved and in previous years, the the following
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service charges were paid among petitioners:

From To Amount

Massachusetts New York $15,000

Pennsylvania New York 2,400

Maryland New York 2,400

Rhode Island Massachusetts 24,000

Connecticut Massachusetts 24,000

The payment from Massachusetts to New York was in
respect of services rendered by New York to Rhode Is-
land and Connecticut as well as to Massachusetts. None
of the petitioners but New York had bookkeeping or
traffic departments. New York, Massachusetts, Con-
necticut, and Rhode Island had their own salesmen.
Massachusetts, Connecticut, Rhode Island, Maryland,
and Pennsylvania each maintained offices and employ-
ees in their respective States of incorporation; but each
gave New York City as its address on the income tax re-
turns filed for the years at issue. Each petitioner main-
tained a separate bank account and a separate set of
books.

The chemicals business with which the petitioners were
concerned consisted of the purchasing of industrial and/
or agricultural chemicals in large quantities and re-
selling them at wholesale in smaller quantities. No re-
packaging, processing, or manufacturing was involved
*244 in petitioners' operations. Only some of the peti-
tioners maintained constant inventories. Separate re-
cords of such inventories were maintained. The chemic-
als in inventory were kept either in public warehouses
or in two warehouses owned by corporations affiliated
with petitioners. If one of the petitioners needed a
chemical for sale that it did not have in inventory, it
would purchase the chemical either from another of pe-
titioners at cost or on the open market.

Each petitioner served, or was formed to serve, a differ-
ent selling function. New York bought chemicals in the
United States and abroad and sold chemicals in New
York State, the Midwest, and the Far West. Massachu-
setts, Connecticut, Rhode Island, Pennsylvania, and
Maryland sold chemicals in their respective States of in-

corporation. Because of differences in customers, these
five petitioners generally differed from each other in the
types of chemicals sold. For instance, Maryland and
Pennsylvania sold primarily agricultural chemicals and
only few industrial chemicals. The sales of these five
petitioners, however, were divided by location rather
than by type of chemical sold. Maryland and
Pennsylvania sold chemicals in comparatively large
quantities to comparatively few customers. The three
New England corporations, on the other hand, served a
comparatively large number of customers who pur-
chased chemicals in comparatively small quantities.
Massachusetts was the dominant corporation among the
three, and rendered various services on behalf of Con-
necticut and Rhode Island. The bookkeeping and traffic
services rendered by New York to Maryland and
Pennsylvania were on a substantially smaller scale than
those rendered for the three New England corporations.
One reason for the incorporation of Massachusetts,
Connecticut, and Rhode Island was that in bidding for
State and local contracts domestic corporations were
given preference if all other circumstances were equal.
Another reason was to avoid the duplication of State
taxes that would often occur in the case of a corporation
doing business in more than one State. Maryland and
Pennsylvania were existing businesses when acquired
by New York.

Pan-American was established as a Western Hemi-
sphere trading corporation to buy and sell outside of the
United States but in the Western Hemisphere. Trans-
America was also established as a Western*245 Hemi-
sphere trading corporation to export chemicals from the
United States to points in the Western Hemisphere. In-
ternational and Phibro were established as foreign trade
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corporations that could avoid the excess profits tax in
force during the Korean war. International was created
to export chemicals to Europe, while Phibro was to be
used both to buy and to sell in Europe. Export was
formed to take advantage of certain export discounts
and to sell to exporters FAS in the United States.

The following table sets forth certain items reported in
petitioners' Federal income tax returns for taxable years
ending in 1960, 1961, and 1962:

Gross profits

Corporation TYE Gross (gross receipts Other Total Taxable

receipts less cost of income deductions income

goods sold)

( 6/30/60 $3,921,682.21 $380,642.12 ($223.34) $363,429.78 $16,989.00

New York ( 6/30/61 3,906,893.60 366,367.94 988.50 355,639.24 11,717.20

( 6/30/62 4,314,402.32 400,937.17 152.03 385,145.50 15,943.70

( 6/30/60 2,999,138.06 173,775.20 280.11 147,892.88 26,162.45

Massachusetts ( 6/30/61 3,507,722.27 159,446.49 401.69 134,662.03 25,186.15

( 6/30/62 2,975,386.39 168,874.44 909.83 146,752.87 23,031.40

( 2/29/60 939,143.57 52,081.27 321.16 26,566.24 25,835.19

Pennsylvania ( 2/28/61 981,228.58 50,212.55 1,720.33 28,884.79 23,048.09

( 2/28/62 1,413,497.57 76,350.42 2,587.13 53,504.46 25,433.09

( 2/29/60 1,243,545.82 38,797.66 17,420.68 28,924.34 27,294.00

Maryland ( 2/28/61 1,663,803.51 31,392.82 39,559.64 46,166.34 24,786.12

( 2/28/62 2,840,582.02 74,398.45 24,758.40 74,221.87 24,934.98

( 11/30/60 1,121,140.87 128,010.21 2,501.29 107,745.32 22,766.18

Connecticut ( 11/30/61 1,243,177.74 116,369.43 4,543.15 96,618.25 24,294.33

( 11/30/62 1,008,391.45 128,645.83 2,040.68 107,463.30 23,223.21

( 11/30/60 1,792,310.40 136,415.29 698.23 111,517.08 25,596.44

Rhode Island ( 11/30/61 2,092,462.67 136,982.66 279.91 111,261.07 26,001.50

( 11/30/62 2,513,846.77 156,389.29 729.99 130,930.22 26,189.06

( 11/30/60 41,101.26 5,288.20 739.73 4,548.47

Export ( 11/30/62 41,954.59 3,436.75 426.30 3,010.45

( 11/30/61 76,147.54 4,373.04 483.38 3,889.66

( 3/31/60 569,735.33 28,007.44 10,239.05 17,768.39

Pan-American ( 3/31/61 391,448.68 24,830.35 8,884.61 15,945.74

( 3/31/62 423,417.31 45,992.55 19,218.52 26,774.03

( 3/31/60 142,139.82 21,032.07 2,175.19 18,856.88

International ( 3/31/61 112,413.36 13,485.90 1,384.06 12,101.84
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( 3/31/62 262,815.36 32,149.89 3,650.50 28,499.39

( 3/31/60 256,286.79 14,085.14 1,230.24 5,401.76 9,913.62

Trans-America ( 3/31/61 248,253.04 14,240.82 4,980.04 9,260.78

( 3/31/62 136,422.13 10,245.73 3,678.22 6,567.51

( 3/31/60 97,317.84 8,538.59 2,427.89 1,100.08 9,866.40

Phibro ( 3/31/61 10,995.14 3,598.24 654.50 426.06 3,826.68

( 3/31/62 14,797.84 4,091.96 533.82 3,558.14

The separate components of the figures in the ‘Total
Deductions' column in the foregoing table are shown
below:

[Note: The following table/form is to wide to be printed on a single page. For meaningful review of its contents the table
must be assembled with part numbers in ascending order from left to right. Row numbers, which are not part of the ori-
ginal data, have been added in the margins and can be used to align rows across the parts.]

***********************************************************************
************** This is piece: 1
***********************************************************************

1 DEDUCTIONS

2 Officer Officer Officer Other
wages

Charit-
able

3 Corpora-
tion

TYE salary to salary to salary to and Rent Taxes Contribu-
tions

Other

4 C. Bend-
heim

B.
Landers

M. Bock salaries

5 ( 6/30/60$15,000.0
0

$15,000.0
0

1

$154,398.
24

$24,898.5
7

$7,319.67 $894.16 $145,919.1
4

6 New
York

( 6/30/61 15,000.00 16,500.00165,143.0
7

25,307.21 7,703.99 616.69 125,368.28

7 ( 6/30/62 15,000.00 18,000.00162,072.0
3

25,441.20 8,393.42 839.14 155,399.71

8 ( 6/30/60 9,750.00$20,000.0
0

1

73,347.23
4,451.53 5,204.40 1,365.00 33,774.72

9 Mas-
sachu-
setts

( 6/30/61 9,750.00 19,000.00 4,450.00 67,403.22 4,451.68 5,299.72 1,300.00 23,007.41

10 ( 6/30/62 9,750.00 21,000.00 3,900.00 66,595.87 9,030.00 4,967.62 1,212.18 30,297.20
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11 ( 2/29/60 7,100.00 9,566.00 2,900.72 1,350.00 5,649.52

12 Pennsylv
ania

( 2/28/61 12,100.00 6,400.00 1,845.38 1,200.00 7,339.41

13 ( 2/28/62 17,099.34 13,900.00 13,113.34 3,744.42 1,300.00 4,347.36

14 ( 2/29/60 7,100.00 12,600.00 48.00 2,024.78 1,420.00 5,731.56

15 Maryland ( 2/28/61 7,100.00 21,350.00 48.00 2,203.54 1,300.00 14,164.80

16 ( 2/28/62 17,099.34 6,066.68 17,599.34 16.00 2,550.37 1,200.00 29,690.14

17 (
11/30/60

25,200.00 2,600.00 31,300.67 2,873.94 1,150.00 44,620.71

18 Connecti-
cut

(
11/30/61

5,200.00 10,600.00 32,718.62 2,990.45 1,278.65 43,830.53

19 (
11/30/62

27,698.74 10,599.37 22,424.25 3,066.98 1,222.27 42,451.69

20 (
11/30/60

5,200.00 2,600.00 11,275.00 2

40,590.93
698.60 3,322.26 1,325.00 46,505.29

21 Rhode Is-
land

(
11/30/61

5,200.00 10,600.00 3,900.00 2

39,604.43
707.96 3,296.63 1,300.00 46,652.05

22 (
11/30/62

5,200.00 2,600.00 18,900.00 2

48,129.86
1,220.40 4,729.70 1,250.00 48,900.26

23 (
11/30/60

231.23 225.00 283.50

24 Export (
11/30/61

202.81 150.00 73.49

25 (
11/30/62

228.38 200.00 55.00

26 ( 3/31/60 1,377.41 1,275.00 7,586.64

27 Pan-
American

( 3/31/61 1,190.87 1,100.00 6,593.74

28 ( 3/31/62 2,173.38 1,928.32 15,116.82

29 ( 3/31/60 1,088.19 975.00 112.00

30 Interna-
tional

( 3/31/61 642.06 600.00 142.00

31 ( 3/31/62 1,699.69 1,300.00 650.81

32 ( 3/31/60 746.37 700.00 3,955.39

33 Trans-
American

( 3/31/61 695.18 650.00 3,634.86

34 ( 3/31/62 564.06 473.01 2,641.15

35 ( 3/31/60 562.08 500.00 38.00

36 Phibro ( 3/31/61 191.06 200.00 35.00

Page 7
52 T.C. 240
(Cite as: 52 T.C. 240)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case: 09-2353   Document: 18    Date Filed: 03/23/2010    Page: 83



37 ( 3/31/62 248.09 187.27 98.46

FN1 Includes $5,042 officer's salary to S.
Bendheim.

FN2 Includes officer's salaries to B. V. Sulli-
van: 1960, $23,103.59; 1961, $22,860.32;
1962, $25,157.96

*247 The amounts set forth above as ‘other’ deductions
represent solely office, legal, and accounting expenses
in the case of Export, Pan-American, International,
Trans-America, and Phibro, except that they also in-

clude special deductions for Western Hemisphere trade
corporations in the case of Pan-American and Trans-
America.

Petitioners' Federal income tax returns for taxable years
ending in 1960, 1961, and 1962 also contained the fol-
lowing balance sheets:

Year ending June 30-

New York 1960 1961 1962

Assets

Cash $45,163.31 $34,939.66 $26,229.45

Receivables (net) 715,122.12 1,510,089.60 1,189,910.02

Inventories 310,516.15 353,523.24 367,378.79

Other investments 2,406.87 2,406.87 2,406.87

Buildings and fixed assets
(net)

1.00 1.00 1.00

Other 750.00 1,125.00 925.00

Total assets 1,073,959.45 1,902,085.37 1,586,851.13

Liabilities and capital

Accounts payable 619,895.46 1,407,573.44 1,033.917.87

Other current liabilities 18,826.30 36,077.62 43,172.67

Preferred stock 100,000.00 100,000.00 100,000.00

Common stock 202,500.00 203,310.00 203,310.00

Surplus reserves 52,000.00

Earned surplus and undivided
profits

80,737.69 155,124.31 206,450.59

Total liabilities and capital 1,073,959.45 1,902,085.37 1,586,851.13

Year ending June 30-

Massachusetts 1960 1961 1962

Assets

Cash $47,626.34 $23,755.00 $20,975.98

Receivables (net) 379,438.46 802,235.88 732,068.57
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Inventories 160,520.72 274,494.20 274,524.23

Other assets 500.00 950.00 2,250.00

Total assets 588,085.52 1,101,435.08 1,029,818.78

Liabilities and capital

Accounts payable 318,726.56 810,189.04 728,248.68

Other current liabilities 14,023.55 18,306.40 14,581.27

Common stock 100.00 100.00 100.00

Surplus reserves 50,000.00

Earned surplus and undivided
profits

205,235.41 272,839.64 286,888.83

Total liabilities and capital 588,085.52 1,101,435.08 1,029,818.78

Year ending-

Pennsylvania 2/29/60 2/28/61 2/28/62

Assets

Cash $29,749.90 $27,332.75 $34,898.66

Receivables (net) 182,829.26 278,122.09 359,098.06

Inventories 135,970.88 119,260.00

Total assets 348,550.04 424,714.84 393,996.72

Liabilities and capital

Accounts payable 164,483.35 217,655.96 171,462.20

Other current liabilities 9,132.42 15,947.35 13,671.51

Common stock 500.00 500.00 500.00

Surplus reserves 20,000.00 31,000.00

Earned surplus and undivided
profits

154,434.27 159,611.53 208,363.01

Total liabilities and capital 348,550.04 424,714.84 393,996.72

Year ending-

Maryland

2/29/60 2/28/61 2/28/62

Assets

Cash $28,666.06 $19,502.75 $22,061.59

Receivables (net) 341,290.92 404,908.82 565,680.24

Inventories 53,908.60 46,860.00

Total assets 423,865.58 471,271.57 587,741.83
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Liabilities and capital

Accounts payable 264,681.68 295,932.97 389,424.38

Other current liabilities 10,415.34 9,219.76 14,744.12

Common stock 500.00 500.00 500.00

Surplus reserves 20,000.00 30,000.00

Earned surplus and undivided
profits

128,268.56 135,618.84 183,073.33

Total liabilities and capital 423,865.58 471,271.57 587,741.83

Year ending Nov. 30-

Connecticut

1960 1961 1962

Assets

Cash $22,655.18 $3,438.29 $15,988.27

Receivables (net) 175,282.24 321,953.84 388,070.94

Inventories 37,134.68 48,354.51 46,264.32

Total assets 235,072.10 373,746.64 450,323.53

Liabilities and capital

Account payable 60,401.81 200,621.66 243,126.30

Other current liabilities 24,597.65 27,287.08 45,357.99

Other liabilities 6,829.85

Common stock 900.00 912.00 912.00

Surplus reserves 18,000.00

Earned surplus and undivided
profits

124,342.79 144,925.90 160,927.24

Total liabilities and capital 235,072.10 373,746.64 450,323.53

Year ending Nov. 30-

Rhode Island

1960 1961 1962

Assets

Cash $23,176.18 $28,470.42 $17,447.36

Receivables (net) 344,448.89 522,132.19 538,240.55

Inventories 23,135.29 16,829.33 30,478.94

Total assets 390,760.36 567,431.94 586,166.85

Liabilities and capital
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Accounts payable 205,307.51 373,012.43 374,795.83

Other current liabilities 15,386.61 29,844.28 29,010.67

Other liabilities 7,810.15

Common stock 900.00 880.00 880.00

Surplus reserves 20,000.00

Earned surplus and undivided
profits

141,356.09 163,695.23 181,480.35

Total liabilities and capital 390,760.36 567,431.94 586,166.85

Year ending Nov. 30-

Export

1960 1961 1962

Assets

Cash $23,309.07 $10,336.69 $10,957.14

Receivables (net) 71,009.25 58,735.33 62,828.86

Other investments 18,648.89

Total assets 94,318.32 87,720.91 73,786.00

Liabilities and capital

Accounts payable 1,015.44 1,208.04 2,870.93

Other current liabilities 230.23 1,064.95 1,393.28

Other liabilities 1,364.54

Common stock 900.00 880.00 880.00

Surplus reserves 14,000.00

Earned surplus and undivided
profits

76,808.11 84,567.92 68,641.79

Total liabilities and capital 94,318.32 87,720.91 73,786.00

Year ending Mar. 31-

Pan-American

1960 1961 1962

Assets

Cash $82,256.40 $14,797.13 $40,046.08

Receivables (net) 96,192.20 187,320.62 168,225.30

Total assets 178,448.60 202,117.75 208,271.38

Liabilities and capital
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Accounts payable 83,484.84 98,941.33 72,403.37

Other current liabilities 6,706.93 5,973.59 10,554.88

Common stock 900.00 960.00 960.00

Surplus reserves 14,000.00 14,000.00

Earned surplus and undivided
profits

73,356.83 82,242.83 124,353.13

Total liabilities and capital 178,448.60 202,117.75 208,271.38

Year ending Mar. 31-

International

1960 1961 1962

Assets

Cash $25,693.91 $3,374.80 $20,025.71

Receivables (net) 61,142.11 88,340.80 133,814.79

Inventories 5,303.87 3,442.95

Total assets 92,139.89 95,158.55 153,840.50

Liabilities and capital

Accounts payable 5,681.75 38,510.89

Other current liabilities 6,744.25 4,271.61 10,978.37

Common stock 900.00 960.00 960.00

Surplus reserves 6,000.00 9,000.00

Earned surplus and undivided
profits

78,495.64 75,245.19 103,391.24

Total liabilities and capital 92,139.89 95,158.55 153,840.50

Year ending Mar. 31-

Trans-America

1960 1961 1962

Assets

Cash $18,044.98 $6,408.41 $4,165.15

Receivables (net) 119,567.70 165,077.96 129,334.31

Total assets 137,612.68 171,486.37 133,499.46

Liabilities and capital

Accounts payable 80,398.26 108,964.03 65,000.00

Other current liabilities 33,719.46 3,472.41 2,493.31

Common stock 900.00 960.00 960.00

Surplus reserves 13,000.00 13,000.00
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Earned surplus and undivided
profits

39,594.96 45,089.93 65,046.15

Total liabilities and capital 137,612.68 171,486.37 133,499.46

Year ending Mar. 31-

Phibro

1960 1961 1962

Assets

Cash $57,730.49 $13,696.29 $6,077.07

Receivables (net) 40,000.00 50,000.00

Total assets 57,730.49 53,696.29 56,077.07

Liabilities and capital

Other current liabilities 3,521.00 1,338.06 1,274.53

Common stock 900.00 960.00 960.00

Surplus reserves 12,000.00 12,000.00

Earned surplus and undivided
profits

41,309.49 39,398.23 53,842.54

Total liabilities and capital 57,730.49 53,696.29 56,077.07

*250 Each petitioner filed a separate Federal income tax
return, and each availed itself in computing its tax liab-
ility of the surtax exemption provided in section 11,
I.R.C. 1954. In his notice of deficiency to hold ex-
penditure, which has not been contested, and further,
under the authority of sections 482 and 61(a) allocated
to New York the gross income and deductions of the 10
other petitioners for the 12-month periods ended June
30, 1960, June 30, 1961, and June 30, 1962, with certain
adjustments for intercorporate payments. The determin-
ation for the year ending June 30, 1961, was asserted
under the provisions of section 6501(e). In his notices
of deficiency to the petitioners other than New York,
the Commissioner determined that, by virtue of section
269, none of these petitioners was entitled to compute
its tax liability by using the surtax exemption provided
in section 11. He has abandoned this contention with re-
gard to all petitioners but Export.

OPINION

RAUM, Judge:

1. The Commissioner relies on sections 61(a) and 482 in
his determination that the net income of all the petition-
ers in the taxable years is taxable to New York. For the
reasons set forth in the accompanying footnote, we con-
sider only section 482,[FN2] which provides as follows:

SEC. 482 ALLOCATION OF INCOME AND DEDUC-
TIONS AMONG TAXPAYERS.

In any case of two or more organizations, trades, or
businesses (whether or not incorporated, whether or not
organized in the United States, and whether or not affil-
iated) owned or controlled directly or indirectly by the
same interest, the Secretary or his delegate may distrib-
ute, apportion, or allocate gross income, deductions,
credits, or allowances between or among such organiza-
tions, trades, or businesses, if he determines that such
distribution, apportionment, or allocation is necessary in
order to prevent evasion of taxes or clearly to reflect the
income of any of such organizations, trades, or busi-
nesses.
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We discussed certain aspects of section 482 in Pauline
W. Ach, 42 T.C. 114, 125-126, affirmed 358 F.2d 342
(C.A. 6), certiorari denied 385 U.S. 899:

*251 Section 482 is remedial in character. It is couched
in broad, comprehensive terms, and we should be slow
to give it a narrow, inhospitable reading that fails to
achieve the end that the legislature plainly had in view.
* * *

Respondent may allocate income under section 482 in
order to prevent ‘evasion of taxes or clearly to reflect
the income.’ The legislative history of section 482 in-
dicates that it was designed to prevent evasion of taxes
by the arbitrary shifting of profits, the making of ficti-
tious sales, and other such methods used to ‘milk’ a tax-
able entity, Ballentine Motor Co., Inc., 39 T.C. 348, af-
firmed 321 F.2d 796 (C.A. 4); Seminole Flavor Co., 4
T.C. 1215, 1228. The Commissioner has considerable
discretion in applying this section and his determina-
tions must be sustained unless he has abused his discre-
tion. We may reverse his determinations only where the
taxpayer proves them to be unreasonable, arbitrary, or
capricious. See, e.g., G.U.R. Co. v. Commissioner, 117
F.2d 187, 189 (C.A. 7); National Securities Corp., 46
B.T.A. 562, 564, affirmed 137 F.2d 600, 602 (C.A. 3),
certiorari denied 320 U.S. 794; Grenada Industries, Inc.,
17 T.C. 231, 255, affirmed 202 F.2d 873 (C.A. 5), certi-
orari denied 346 U.S. 819. * * *

See also Grenada Industries, Inc., 17 T.C. 231, 255. The
Commissioner in this case has relied on section 482
‘clearly to reflect the income’ of petitioners. He does
not claim that the reallocation was necessary ‘to prevent
evasion of taxes.’ That the allocation of net income is
proper has now been firmly established. See, e.g., Pau-
line W. Ach, 42 T.C.at 126; Hamburgers York Road,
Inc., 41 T.C. 821, 824; Ballentine Motor Co., 39 T.C.
348, 357; affirmed 321 F.2d 796 (C.A. 4).

In discussing the application of section 482 to this case,
it is helpful to divide the petitioners whose reported in-
come was allocated to New York into two groups. The
first group, which we will call the foreign sales corpora-
tions, consists of Export, Pan-American, International,
Trans-America, and Phibro. We hold that the Commis-

sioner's determination with regard to these petitioners
must be sustained. Petitioners apparently assume that
section 482 cannot be applied to corporations formed
for a valid business purpose, a plainly untenable posi-
tion, for even if a corporate entity may not otherwise be
disregarded, the question still remains whether income
actually earned by one corporation has been artificially
deflected to another under common control, and it is in
precisely such circumstances that the Commissioner is
authorized to make a reallocation under section 482 in
order to reflect income clearly. Grenada Industries,
Inc., 17 T.C.at 252-253; Local Finance Corp., 48 T.C.
773, 792. Petitioners have introduced no evidence to
show that the foreign sales corporations, rather than
New York, actually earned the income reported on their
returns. The record in this respect is woefully deficient.
On their tax returns for the years involved, none of
these corporations reported any deductions for salaries
or wages. There is no indication that any of them had
any employees.*252 It is undisputed that all bookkeep-
ing and shipping arrangements were made in the same
office. The only deductions on the returns of the for-
eign sales corporations were for contributions, taxes,
minimal amounts for office, legal, and accounting ex-
penses, and special deductions in the case of the West-
ern Hemisphere trade corporations.

A corporation can carry on business only through
agents, and petitioners have not shown in the case of
these corporations that there were any agents actually
producing the reported income. Cf. Griffin & Co. v.
United States, 289 F.2d 802 (Ct. Cl.). While these cor-
porations may have been formed for valid business pur-
poses, petitioners have not shown that during the years
at issue the corporations themselves in fact carried on
any business activities. The record in this case is quite
vague concerning the mechanics of the chemical sales
involved, and we conclude that petitioners have failed
to sustain their burden of proving erroneous the Com-
missioner's determination that the income reported for
the years in question by Export, Pan-American, Interna-
tional, Trans-American, and Phibro was actually earned
by New York. In light of our conclusions here it is un-
necessary to deal with the Commissioner's alternative
contention that Export's surtax exemption for its taxable
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years ending November 30, 1960, and November 30,
1962, should be disallowed under section 269.

The Commissioner's allocation of the net income of
Massachusetts, Pennsylvania, Maryland, Connecticut,
and Rhode Island (which we will call the domestic sales
corporations) to New York presents different problems.
Although we are again hampered by an unsatisfactory
record, we think that enough has been shown to estab-
lish that the Commissioner's allocation of all the net in-
come is arbitrary and erroneous and that there is no
basis for any reallocations.

The tax returns of the domestic sales corporations in
evidence (whose figures are not disputed) reveal that, in
sharp contrast to the foreign sales corporations, the do-
mestic corporations did themselves carry on substantial
activities, which produced the income reported on the
returns. Massachusetts maintained an office and em-
ployees, including salesmen. Our findings show that
with gross profits of $173,775.20, $159,446.49, and
$168,874.44, respectively, for the years indicated, Mas-
sachusetts paid around $100,000 each year in wages and
salaries, as well as substantial amounts for rent, sales-
men's expenses, telephone, insurance, postage, and oth-
er office expenses. It maintained substantial inventories
in each year. The only activities related to the earning
of Massachusetts' income that appear to have been per-
formed by New York were bookkeeping and traffic
functions. We have no reason to conclude that these
functions were other than purely routine or that *253
New York played any significant part in generating the
business of Massachusetts. Massachusetts paid New
York $15,000 for such services (as well as for similar
services to Connecticut and Rhode Island); such amount
appears to have been adequate.

Rhode Island and Connecticut may be treated together.
Each maintained offices [FN3] and employees, includ-
ing salesmen. Rhode Island, with gross profits of
$136,415.29, $136,982.66, and $156,389.29, respect-
ively, for the 3 years indicated in our findings, paid
between $48,000 and $73,000 each year in salaries.
Connecticut with gross profits of $128,010.21,
$116,369.43, and $128,645.83 for its 3 indicated years,
paid between $47,000 and $60,000 in salaries. Each

corporation further deducted substantial amounts for
such items as salesmen's expenses, stationery and print-
ing, telephone, insurance, postage, and legal and ac-
counting fees. Each corporation maintained a substan-
tial inventory. The only efforts of New York that appear
to have contributed to the earnings of Connecticut and
Rhode Island were bookkeeping and traffic functions.
Connecticut and Rhode Island each paid Massachusetts
$24,000 per year for services rendered, and undoubtedly
some of these payments were to reimburse Massachu-
setts for money paid to New York for services rendered
by New York to Connecticut and Rhode Island.[FN4]

Pennsylvania and Maryland may also be treated togeth-
er. It is important to note at the outset that their business
differed from the New England companies in that fewer
orders but larger volumes were involved. Both
Pennsylvania and Maryland maintained small offices
and some employees. While it is not clear whether
either had its ‘own’ salesmen, each deducted sums for
‘salesmen's expenses' on the returns before us.
Pennsylvania, with gross profits as indicated for the
years in our findings of $52,081.27, $50,212.55, and
$76,350.42 deducted salaries in those years in amounts
from around $16,000 to $43,000. Maryland, with gross
profits of $38,797.66, $31,392.82, and $74,398.45, de-
ducted salaries from around $19,700 to $40,000. Both
corporations maintained substantial inventories for at
least some years. While New York clearly performed
office functions for the two corporations, they each paid
New York $2,400 per year for such services. That this
amount is lower than that paid by the New England
companies is explained by the differences in the nature
of the business asset forth above.

In short, the record discloses no basis for concluding
that any of the income reported by the domestic sales
corporations should be reallocated*254 to New York; to
the contrary, it indicates that these corporations earned
their own income, New York having been compensated
for any services it performed. It does seem coincidental
that the taxable income for each of the domestic sales
corporations on all of the returns before us was very
close to $25,000. It does not necessarily follow,
however, that these corporations were reporting net in-
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come actually earned by New York. For instance, it may
be that officers' salaries were manipulated or inflated in
some years. Such an issue is, of course, not before us.

2. The remaining issue is whether the Commissioner's
determination with respect to New York's taxable year
ending June 30, 1961, was barred by limitations. It is
undisputed that the usual 3-year period of limitations of
section 6501(a) had expired, but the Government relies
upon the 6-year period of section 65-1(e) which applies
when there is an omission of gross income in excess of
25 percent of the amount reported on the return.[FN5] If
the 6-year period is applicable, there is no question that
the Commissioner's action was timely. The burden of
proof as to the existence of the 25-percent omission is
upon the Commissioner. Gaylor C. Peters, 51 T.C. 226,
230; Nadine I. Davenport, 48 T.C. 921, 927-928; C. A.
Reis, 1 T.C. 9, affirmed 142 F.2d 900 (C.A. 6).

The income claimed to have been omitted is the realloc-
ated income from the other petitioners. New York ar-
gues that since all the gross income was reported by the
petitioners taken as a group, it cannot be said that such
income was ‘omitted.’ (But see, Pauline W. Ach, 42
T.C.at 127, fn. 2). We need not pass upon this point
here because we conclude that the Commissioner has
not proved that the 25-percent requirement was met in
any event.

In the case of a trade or business, ‘gross income’ as
used in section 6501(e) (1) means gross receipts without
any reduction for cost of goods sold. Sec.
6501(e)(1)(A)(i). New York's income tax return for the
year ending June 30, 1961, reported ‘gross receipts' of
$3,906,893.60*255 *225 and ‘other income-com-
missions earned’ of $988.50, or a total gross income for
section 6501(e)(1) purposes of $3,907,882.10. Twenty
=five percent of this figure is $976,970.53. In our con-
clusions above, we have sustained the Commissioner's
allocation to New York of the net income of the foreign
sales corporations, but not of that of the domestic sales
corporations. The Commissioner, however, has failed to
supply us with figures showing the gross income of the
foreign sales corporations for the year ending June 30,
1961, and the burden of doing so was upon him. The de-
ficiency notice to New York contains only net income

amounts with adjustments for certain intercorporate
charges. We may note, however, that the total gross in-
come of the five foreign sales corporations reported on
their returns for taxable years ending in 1961 (four on
March 31 and one on November 30) is $805,719.31,
which is around 21 percent of New York's reported
gross income for the year ending June 30, 1961.

We hold, therefore, that the deficiency for the year end-
ing June 30, 1961, with respect to New York is barred
by limitations.

Decisions will be entered under Rule 50 in docket Nos.
1317-67,1337-67, 1338-67, 1339-67, 1340-67, and
1359-67. Decisions will be entered for petitioners in
docket Nos. 1314-67, 1315-67, 1316-67, 1360-67, and
1361-67.

FN1. Cases of the following petitioners are
consolidated herewith; Philipp Brothers Chem-
icals, Inc. (R.I.), docket No. 1315-67; the Phil-
ipp Brothers Chemicals Incorporated, docket
No. 1316-67; Philipp Brothers Chemicals Inter-
national Co., Inc., docket No. 1317-67; Philipp
Brothers Chemicals Trans-America Corp.,
docket No. 1337-67; Philipp Brothers Chemic-
als Pan-American Corp., docket No. 1338-67;
Phibro International Corp., docket No.
1339-67; Philipp Brothers Chemicals Export
Corp., docket No. 1340-67; Philipp Brothers
Chemicals, Inc. (N.Y.), docket No. 1359-67;
Philipp Brothers Chemicals, Inc. (Mass.), dock-
et No. 1360-67; Philipp Brothers Chemicals,
Inc. (Pa.), docket No. 1361-67.

FN2. It is clear that sec. 61(a) allows the Com-
missioner to charge income to whoever actu-
ally earns it. See. e.g., Lucas v. Earl, 281 U.S.
111; Griffiths v. Commissioner, 308 U.S. 355;
Helvering v. Eubank, 311 U.S. 122; Commis-
sioner v. Sunnen, 333 U.S. 591. But as we said
in Grenada Industries, Inc., 17 T.C. 231, 253,
affirmed 202 F.2d 873 (C.A. 5), certiorari
denied 346 U.S. 819 (speaking of predecessor
sections), in the case of organizations under
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common control, sec. 482 explicitly authorizes
the Commissioner to reallocate items in order
clearly to reflect the income of each organiza-
tion and thus to charge the income to the or-
ganization that earned it; to the extent that sec.
482 is applicable, therefore, sec. 61(a) adds
nothing of strength to the Commissioner's posi-
tion here. See also Local Finance Corp., 48
T.C. 773, 783-789, affirmed 407 F.2d 629
(C.A. 7, 1969).

FN3. While Connecticut did not deduct any
amounts for rent on the returns before us, it
was undisputed that it did maintain an office.

FN4. The question of a possible reallocation
between Rhode Island, Connecticut, and Mas-
sachusetts is not before us.

FN5. SEC. 6501. LIMITATIONS ON AS-
SESSMENT AND COLLECTION.

(a) GENERAL RULE.- Except as otherwise
provided in this section, the amount of any tax
imposed by this title shall be assessed within 3
years after the return was filed * * *

(e) SUBSTANTIAL OMISSION OF ITEMS.-
Except as otherwise provided in subsection (c)-

(1) INCOME TAXES.- In the case of any tax
imposed by subtitle A-

(A) GENERAL RULE.- If the taxpayer omits
from gross income an amount properly includ-
ible therein which is in excess of 25 percent of
the amount of gross income stated in the return,
the tax may be assessed, or a proceeding in
court for the collection of such tax may be be-
gun without assessment at any time within 6
years after the return was filed. For purposes of
this subparagraph-

(i) In the case of a trade or business, the term
‘gross income’ means the total of the amounts
received or accrued from the sale of goods or
services (if such amounts are required to be

shown on the return) prior to diminution by the
cost of such sales or services; * * *

Tax Court 1969.
Philipp Brothers Chemicals, Inc. v. Commissioner of
Internal Revenue
52 T.C. 240
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United States Tax Court
GEORGE EDWARD QUICK TRUST, U/A #2333-41

MERCANTILE TRUST COMPANY NATIONAL AS-
SOCIATION, TRUSTEE, TRANSFEREE, PETITION-

ER
v.

COMMISSIONER OF INTERNAL REVENUE, RE-
SPONDENT

GEORGE EDWARD QUICK TRUST U/A #2333-41
MERCANTILE TRUST COMPANY NATIONAL AS-

SOCIATION, TRUSTEE, PETITIONER
v.

COMMISSIONER OF INTERNAL REVENUE, RE-
SPONDENT

Docket Nos. 3357-68, 4255-68.

Filed June 22, 1970

*1337 John S. Pennell and Don S. Harnack, for the peti-
tioners.

Seymour I. Sherman, for the respondent.

Decedent owned a one-half interest in a partnership
providing architectural and engineering services. During
the period herein relevant, the bulk of the partnership's
assets consisted of zero basis accounts receivable for
services previously rendered and the partnership had
ceased all business activity other than the collection of

those accounts. When decedent died, his partnership in-
terest went first to his estate and was later transferred to
petitioner. Held: That the right to receive the proceeds
of the collection of the accounts receivable was one of
the rights included in the partnership interest and, under
sec. 691(a)(1) and (3), I.R.C. 1954, constituted income
in respect of a decedent. Consequently, under sec.
1014(c), I.R.C. 1954, the date of death value of the de-
cedent's partnership interest cannot include the fair mar-
ket value of the decedent's share of the accounts receiv-
able, and the election by the partnership, under secs.
745 and 743, I.R.C. 1954, cannot cause any increase in
its zero basis in those receivables. Held, further, that the
estate's income tax return for 1961, taken together with
the partnership return, adequately disclosed the gross
income of the partnership, so that the 6-year limitation
of sec. 6501(e)(1) does not apply and the year 1961 is
barred.

TANNENWALD, Judge:

Respondent determined a deficiency of $20,014.09 in
petitioner's income tax for its taxable year ending
September 30, 1966. Respondent also determined that
petitioner is liable as transferee for deficiencies in the
income taxes of the Estate of George Edward Quick for
the following taxable years ending December 31:

Year Deficiency

1961 $13,291.69

1962 23,638.47

1963 21,326.67

1964 9,361.78

There are two issues: (1) Whether the basis in the prop-
erty of a partnership was properly increased, pursuant to
sections 743 and 754,[FN1] to reflect the full fair mar-
ket value of the partnership interest of George Edward
Quick at the date of death; and (2) whether assessment

of the deficiency for the taxable year 1961 was barred
under the provisions of section 6501 at the time the stat-
utory notice for that year was issued.

FINDINGS OF FACT
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All of the facts have been stipulated and are so found.

Petitioner is an inter vivos trust created by George Ed-
ward Quick (hereinafter sometimes referred to as Quick
or as the decedent) on January 12, 1959, under the laws
of the State of Missouri. The Mercantile Trust Co. Na-
tional Association (hereinafter Mercantile) is and has
been at all material times the trustee of petitioner and
was at all material times coexecutor of the decedent's
estate. The principal office of Mercantile at the time of
the filing of the petitioner herein was St. Louis, Mo.

Mercantile, acting as coexecutor, caused timely fidu-
ciary income tax returns to be filed on the cash basis for
decedent's estate (hereinafter referred to as the estate)
for 1951 through 1964. A return was also filed for a fi-
nal period ending in 1965, but this period is not before
us. Acting as trustee of petitioner, Mercantile caused an
original and an amended fiduciary income tax return to
be timely filed on the cash basis for the taxable year
ending September 30, 1965. All of the above-*1338
mentioned returns were filed with the district director of
internal revenue at St. Louis, Mo.

Decedent, a resident of Missouri, died testate on Janu-
ary 23, 1960. At the time of his death, he was in all re-
spects an equal partner in a general partnership with G.
J. Maguolo operating under the name of ‘Maguolo &
Quick’ (hereinafter sometimes referred to as the part-
nership). Decedent reported his income for tax purposes
on the cash basis.

The principal business activity of the partnership had
been that of providing architectural and engineering ser-
vices. From 1957 through at least the date of the trial
herein, its business activity was limited to the collection
of outstanding accounts receivable representing fees for
professional services previously rendered.

On January 23, 1960, the only assets owned by the part-
nership were cash and such accounts receivable in the
fact amount of $518,000, with a fair market value of
$454,991.02. The partnership had no recorded liabilities
and a zero basis for its receivables. The receivables
were payable as follows:

Year Amount payable

1960 $15,000

1961 60,000

1962 75,000

1963 96,000

1964 86,000

1965 86,000

1966 50,000

1967 50,000

518,000

These receivable were for professional services
rendered by the partnership. The fair market value of
decedent's partnership interest at the date of his death
was $264,914.58.

When decedent died, the estate succeeded to his interest
in the partnership and became a partner. In 1965, all of

its right, title, and interest in and to the partnership in-
terest was transferred to petitioner and petitioner be-
came the successor partner.

The partnership maintained its books of account on the
cash basis of accounting and filed its Federal income
tax returns on a calendar year basis. It timely filed Fed-
eral income tax returns for each of the calendar years
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1959 through 1965, inclusive. As an attachment to its
1960 return, it filed an election pursuant to section 754
to adjust the basis of partnership property as provided in
section 743(b). This election, as least up to and includ-
ing the date of the trial herein, has not been revoked.

In the partnership return for 1960, the first three lines of
the first page reads as follows:

1. Gross receipts or gross sales Less: Returns and allow-
ances

65,174.96

2. Less: Cost of goods sold (Schedule A)

3. Gross profit (line 1 less line 2) 65,174.96

*1339 An attachment to the return read as follows:

Estate of G.J.

Gross revenue: Total G.E. Quick, Sr. Maguolo

Collections to 1/21/60 $57,576.70 $28,788.35 $28,788.35

Collections 1/22/60 to
12/31/60

15,000.00 7,500.00 7,500.00

Less: Special basis adjust-
ment under

sec. 743(b) allocated as per
section

755 (schedule attached) (7,401.74) (7,401.74)

65,174.96 28,886.61 36,288.35

On the partnership return for 1961, there is no entry for
‘gross receipts or gross sales' and no entry for ‘returns
and allowances'; the difference between the two is in-
dicated to be $30,000. There is no entry for ‘cost of
goods sold’ and no entry for ‘gross profit.’ Interest in-
come of $2,235.46 and deductible expenses of $173.65
are also reported. The fourth page of the return contains
a partnership balance sheet. This balance sheet indicates
that the basis of the ‘notes and accounts receivable’ (as

adjusted to reflect the section 754 election) decreased
by $28,939.54 during the year, from $220,093.77 at the
beginning to $191,154.23 at the end.

Schedule M of the 1961 partnership return shows the
following with respect to (a) Estate of G. E. Quick, Sr.
and (b) G. J. Maguolo

Capital account Ordinary income Withdrawals Capital

at beginning (or loss) from and account at

of year line 26, page 1 distributions end of year

(a) $222,413.48 $1,561.13 $32,587.50 $191,387.11

(b) 2,319.71 30,500.68 32,587.50 232.89
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Total 224,733.19 32,061.81 65,175.00 191,620.00

Nowhere in the 1961 partnership return is there any ref-
erence to section 734, section 743, or section 754, any
statements equivalent to such a reference, or any other
kind of explanation. The estate's income tax return for
1961 merely reports $1,561.13 of ordinary income from
the partnership, without explanation.

A statutory notice of deficiency determining transferee
liability of the petitioner for the Federal income taxes of
the estate for the taxable years 1961 through 1964 was
mailed on April 10, 1968. Petitioner has conceded its li-
ability as transferee, except that the parties have stipu-
lated that petitioner is so liable with respect to the tax-
able year 1961 if, and only if, the statutory notice of de-
ficiency was timely as to that year.

OPINION

When Quick died he was an equal partner in a partner-
ship which had been in the business of providing archi-
tectural and engineering services. In 1957, the partner-
ship had ceased all business activity except the collec-
tion of outstanding accounts receivable. These receiv-
ables,*1340 and some cash, were the only assets of the
partnership. Since partnership income was reported on
the cash basis, the receivables had a zero basis.[FN2]

Upon Quick's death in 1960, the estate became a partner
with Maguolo and remained a partner until 1965 when it
was succeeded as a partner by petitioner herein.[FN3]
The outstanding accounts receivable were substantial in
amount at that time. In its 1960 return, the partnership
elected under 754[FN4] to make the adjustment in the
basis of the partnership property provided for in section
643(b)[FN5] and to allocate that adjustment in accord-
ance with section 755. [FN6] On the facts *1341 of this
case, the net result of this adjustment was to increase
the basis of the accounts receivable to the partnership
from zero to an amount slightly less than one-half of
their face value. If such treatment was correct, it sub-
stantially reduced the amount of the taxable income to
the partnership from the collection of the accounts re-

ceivable under section 743(b) and the estate and the pe-
titioner herein were entitled to the benefit of that reduc-
tion.

The issue before us is whether the foregoing adjustment
to basis was correctly made. Its resolution depends upon
the determination of the basis to the estate of its interest
in the partnership, since section 743(b)(1) allows only
an ‘increase (in) the adjusted basis of the partnership
property by the excess of the basis to the transferee
partner of his interest in the partnership over his propor-
tionate share of the adjusted basis of the partnership
property.’ This in turn depends upon whether, to the ex-
tent that ‘the basis to the transferee partner’ reflects an
interest in underlying accounts receivable arising out of
personal services of the deceased partner, such interest
constitutes income in respect of a decedent under sec-
tion 691(a)(1) and (3).[FN7] In such event, section
1014(c) comes into play and prohibits equating the basis
of Quick's partnership interest with *1342 the fair mar-
ket value of that interest at the time of his death under
section 1014(a).[FN8]

Petitioner argues that the partnership provisions of the
Internal Revenue Code of 1954 adopted the entity the-
ory of partnership, that the plain meaning of those pro-
visions, insofar as they relate to the question of basis,
requires the conclusion that the inherited partnership in-
terest is separate and distinct from the underlying assets
of the partnership, and that, therefore, section 691, and
consequently section 1014(c), has no application herein.

Respondent counters with the assertion that the basis of
a partnership interest is determined under section 742
[FN9] by reference to other sections of the Code. He
claims that, by virtue of section 1014(c), section
1014(a) does not apply to property which is classified as
a right to receive income in respect of a decedent under
section 691 and that the interest of the estate and of pe-
titioner in the proceeds of the accounts receivable of the
partnership falls within this classification. He emphas-
izes that, since the accounts receivable represent money
earned by the performance of personal services, the col-
lections thereon would have been taxable to the de-
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cedent, if the partnership had been on the accrual basis,
or to the estate and to petitioner if the decedent had
been a cash basis sole proprietor. Similarly, he points
out that if the business had been conducted by a corpor-
ation, the collections on the accounts receivable would
have been fully taxable, regardless of Quick's death. Re-
spondent concludes that no different result should occur
simply because a cash basis partnership is interposed.

The share of a general partner's successor in interest
upon his death in the collections by a partnership on ac-
counts receivable arising out of the rendition of person-
al services constituted income in respect of a decedent
under the 1939 Code. United States v. Ellis, 264 F.2d
325 (C.A. 2, 1959); Riegelman's Estate v. Commission-
er, 253 F.2d 315 (C.A. 2, 1958), affirming 27 T.C. 833
(1957). Petitioner ignores these decisions, apparently on
the ground that the enactment of comprehensive provi-
sions dealing with the taxation of partnerships in the
1954 *1343 Code and what it asserts is ‘the plain mean-
ing’ of those provisions render such decisions inapplic-
able in the instant case. We disagree.

The partnership provisions of the 1954 Code are com-
prehensive in the sense that they are detailed. But this
does not mean that they are exclusive, especially where
those provisions themselves recognize the interplay
with other provisions of the Code. Section 742 spe-
cifies: ‘The basis of an interest in a partnership acquired
other than by contribution shall be determined under
part II of subchapter O (sec. 1011 and following).’ With
the exception of section 722, which deals with the basis
of a contributing partner's interest and which has no ap-
plicability herein, this is the only section directed to-
ward the question of the initial determination of the
basis of a partnership interest. From the specification of
section 742, one is thus led directly to section 1014 and
by subsection (c) thereof directly to section 691. Since,
insofar as this case is concerned, section 691 incorpor-
ates the provisions and legal underpinning of its prede-
cessor (sec. 126 of the 1939 Code),[FN10] we are direc-
ted back to a recognition under the 1954 Code, of the
decisional effect of United States v. Ellis, supra, and
Riegelman's Estate v. Commissioner, supra.

Thus, to the extent that a ‘plain meaning’ can be dis-

tilled from the partnership provisions of the 1954 Code,
we think that it is contrary to petitioner's position.
[FN11] In point of fact, however, we hesitate to rest our
decision in an area such as is involved herein exclus-
ively on such linguistic clarity and purity. See David A.
Foxman, 41 T.C. 535, 551 fn. 9 (1964), affd. 352 F.2d
466 (C.A. 3, 1965). However, an examination of the le-
gislative purpose reinforces our reading of the statute.
Section 751, dealing with unrealized receivables and in-
ventory items, is included in subpart D of subchapter K,
and is labeled ‘Provisions Common to Other Subparts.’
Both the House and Senate committee reports specific-
ally state that income rights relating to unrealized re-
ceivables or fees are regarded ‘as severable from the
partnership interest and as subject to the same tax con-
sequences which would be accorded an individual entre-
preneur.’ See H. Rept. No. 1337, 83d Cong., 2d Sess., p.
71 (1954); S. Rept. No. 1622, 83d Cong., 2d Sess., p. 99
(1954). And the Senate committee report adds the fol-
lowing significant language.

The House bill provides that a decedent partner's share
of unrealized receivables are (sic) to be treated as in-
come in respect of a decedent. Such rights to *1344 in-
come are to be taxed to the estate or heirs when collec-
ted, with an appropriate adjustment for estate taxes. * *
* Your committee's bill agrees substantially with the
House in the treatment described above but also
provides that other income apart from unrealized receiv-
ables is to be treated as income in respect of a decedent.
(See S. Rept. No. 1622, supra at 99;)

In light of the foregoing, the deletion of a provision in
section 743 of the House bill which specifically
provided that the optional adjustment to basis of part-
nership property should not be made with respect to un-
realized receivables is of little, if any, significance. H.R.
8300, 83d Cong., 2d Sess., sec. 743(e) (1954)
(introduced print). The fact that such deletion was made
without comment either in the Senate or Conference
Committee reports indicates that the problem was
covered by other sections and that such a provision was
therefore unnecessary.[FN12] Similarly, the specific
reference in section 753 to income in respect of a de-
cedent cannot be given an exclusive characterization.
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[FN13] That section merely states that certain distribu-
tions in liquidation under section 736(a) shall be treated
as income in respect of a decedent. It does not state that
no other amounts can be so treated.

Many of the assertions of the parties have dealt with the
superstructure of the partnership provisions- assertions
based upon a technical and involved analysis of those
provisions dealing with various adjustments and the
treatment to be accorded to distributions after the basis
of the partnership has been determined. But, as we have
previously indicated (see pp. 1340-1341, supra), the
question herein involves the foundation, not the super-
structure, i.e., what is the basis of petitioner's partner-
ship interest?

Petitioner asserts that a partnership interest is an ‘asset
separate and apart from the individual assets of the part-
nership’ and that the character of the accounts receiv-
able disappears into the character of the partnership in-
terests, with the result that such interest cannot, in
whole or in part, represent a right to receive income in
respect of a decedent. In making such an argument, pe-
titioner has erroneously transmuted the so-called part-
nership ‘entity’ approach into a rule of law which al-
legedly precludes fragmentation of a partnership in-
terest. But it is clear that even the ‘entity’ approach
should not be inexorably applied under all circum-
stances. See H. Rept. No. 2543, 83d Cong., 2d Sess., p.
59 (1954). Similarly, the fact that a rule of non-*1345
fragmentation of a partnership interest (except to the ex-
tent that the statute otherwise expressly provides) may
govern sales of such an interest to third parties (cf.
Donald L. Evans, 54 T.C. 40 (1970)) does not compel
its application in all situations where such an interest is
transferred. In short, a partnership interest is not, as pe-
titioner suggests, a unitary res, incapable of further ana-
lysis.

A partnership interest is a property interest, and an in-
tangible one at that. A property interest can often be ap-
propriately viewed as a bundle of rights. Indeed, peti-
tioner suggests this viewpoint by pointing out that the
partnership interest herein is ‘merely a right to share in
the profits and surplus of the Partnership.’ That partner-
ship interest had value only insofar as it represented a

right to receive the cash or other property of the partner-
ship. Viewed as a bundle of rights, a major constituent
element of that interest was the right to share in the pro-
ceeds of the accounts receivable as they were collected.
This right was admittedly not the same as the right to
collect the accounts receivable; only the partnership had
the latter right. But it does not follow from this dicho-
tomy that the right of the estate to share in the collec-
tions merged into the partnership interests. Nothing in
the statute compels such a merger. Indeed, an analysis
of the applicable statutory provisions points to the op-
posite conclusion.

Accordingly, we hold that section 691(a)(1) and (3) ap-
plies and that the right to share in the collections from
the accounts receivable must be considered a right to re-
ceive income in respect of a decedent. Consequently,
section 1014(c) also applies and the basis of the partner-
ship interest must be reduced from the fair market value
thereof at Quick's death. The measure of that reduction
under section 1014 is the extent to which that value in-
cludes the fair market value of a one-half interest in the
proceeds of the zero basis partnership accounts receiv-
able. See sec. 1.742-1, Income Tax Regs. It follows that
the optional adjustment to basis made by the partnership
under section 743(b) must be modified accordingly and
that respondent's determination as to the amount of ad-
ditional income subject to the tax should be sustained.
[FN14] See Rev. Rul. 66-325, 1966-2 C.B. 249.

Petitioner would have us equate the absence of statutory
language specifically dealing with the problem herein
and purported inferences from tangential provisions
with an intention on the part of Congress entirely to re-
lieve from taxation an item that had previously been
held subject to tax. We would normally be reluctant to
find that Congress indirectly legislated so eccentrically.
See separate opinion in Henry McK. Haserot, 46 T.C.
864, 877 (1966), affirmed sub nom. *1346 Commission-
er v. Stickney, 399 F.2d 828 (C.A. 6, 1968). In any
event, as we have previously indicated, we think the en-
acted provisions prevent us from so doing herein.

We now turn to the issue of the taxability of the estate
for the year 1961. The parties agree that the year is
barred if the regular 3-year limitation applies. Sec.
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6501(a). They also agree that the year is open and that
petitioner is liable as transferee for any deficiency, if
the special 6-year limitation of section 6501(e)(1) ap-
plies.[FN15] From our resolution of the first issue, it
clearly appears that the estate omitted from its gross in-
come an amount in excess of 25 percent of the gross in-
come reported. The only question then, is whether there
was adequate disclosure.

The return of the estate for 1961 merely reveals the re-
ceipt of $1,561.13 ordinary income from the partner-
ship. But respondent concedes that the 1961 partnership
return can also be considered. Nadine I. Davenport, 48
T.C. 921, 928 (1967). Compare Taylor v. United States,
417 F.2d 991 (C.A. 5, 1969). That return reports the
partnership income on the basis of the theory that we
have rejected, i.e., it gives the estate a high basis in the
accounts receivable collected during the year. The re-
turn reflects as ‘gross receipts' only the difference
between the actual amount collected and the purported
adjusted basis under section 743(b). The balance sheet
in the return discloses a decrease of $28,939.54 in
‘notes and accounts receivable.’ If this were all that the
return revealed, we would hold that there was not ad-
equate disclosure, even though it could be inferred from
the balance sheet that only the purported gain had been
reported and even though the fact that one of the part-
ners was an estate might have suggested a basis under
section 1014 and an election under section 754. Nor
would we consider that the partnership return for the
prior taxable year, which contained such election,
would have cured the deficiency in disclosure. Cf. Dean
Babbitt, 23 T.C. 850, 869 (1955). The statute required
not just disclosure but disclosure ‘in a manner *1347
adequate to apprise the Secretary or his delegate of the
nature and amount’ of the omitted income.

But there is one additional fact of disclosure which can-
not be overlooked. Schedule M of the 1961 return of the
partnership not only reveals distributions of ordinary in-
come of $1,561.13 to the estate but also withdrawals by,
and distributions to, the estate of $32,587.50. The dif-
ference between these two amounts is in excess of the
amount of additional receipts of the partnership which
respondent now claims should be considered in comput-

ing the taxable income of the estate for 1961. Under
these circumstances, we think that the ‘amount’ of the
omitted income was sufficiently disclosed. Nothing in
the statute requires disclosure of the exact amount. See
Cardinal Life Insurance Co. v. United States, 300
F.Supp. 387, 393 (N.D. Tex. 1969).[FN16] The touch-
stone in cases of this type is whether respondent has
been furnished with a ‘clue’ to the existence of the er-
ror. See Benderoff v. United States, 398 F.2d 132, 136
(C.A. 8, 1968); Louis Lesser, 47 T.C. 564, 590 (1967);
see also Colony, Inc. v. Commissioner, 357 U.S. 28, 36
(1958). Concededly, this does not mean simply a ‘clue’
which would be sufficient to intrigue a Sherlock
Holmes. But neither does it mean a detailed revelation
of each and every underlying fact.

The respondent had clear notice that the estate received
from the partnership an amount far in excess of the
amount reported on the estate's return. We think that
this, together with the information revealed by the bal-
ance sheet on the partnership return, constituted compli-
ance with the statutory requirements. Consequently, we
hold that the year 1961 is barred. Colony, Inc. v. Com-
missioner, supra; Benderoff v. United States, supra;
Genevieve B. Walker, 46 T.C. 630 (1966). Respondent's
reliance on Phinney v. Chambers, 392 F.2d 680 (C.A. 5,
1968), is misplaced. In that case, there were two returns
but it appears that the return for the taxpayer did not
contain any indication of a relationship to the return
which disclosed the claimed information, with the result
that there was no suggestion that the latter return be
considered. Cf. Taylor v. United States, supra.

Decisions will be entered under Rule 50.

FN1. All references, unless otherwise noted,
are to the Internal Revenue Code of 1954.

FN2. Technically we have no direct evidence
that the receivables were obtained by profes-
sional services rendered. However, they have
been stipulated to have had ‘no basis,‘ which
presumably means a zero basis; they were
therefore not purchased. Since the partnership
was in the business of rendering professional
services, the obvious inference is that the
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money was owed for professional services
rendered, and we have so found, lacking any
contrary evidence.

FN3. Although conceding partner status for tax
purposes, neither party contends that the estate
or petitioner was not a partner under local Mis-
souri law. See sec. 1.736-1(a)(1), Income Tax
Regs.

FN4. SEC. 754 MANNER OF ELECTING OP-
TIONAL ADJUSTMENT TO BASIS OF
PARTNERSHIP PROPERTY.

If a partnership files an election, in accordance
with regulations prescribed by the Secretary or
his delegate, the basis of partnership property
shall be adjusted, in the case of a distribution
of property, in the manner provided in section
734 and, in the case of a transfer of a partner-
ship interest, in the manner provided in section
743. Such an election shall apply with respect
to all distributions of property by the partner-
ship and to all transfers of interests in the part-
nership during the taxable year with respect to
which such election was filed and all sub-
sequent taxable years. Such election may be re-
voked by the partnership, subject to such limit-
ations as may be provided by regulations pre-
scribed by the Secretary or his delegate.

FN5. SEC. 743. OPTIONAL ADJUSTMENT
TO BASIS OF PARTNERSHIP PROPERTY.

(b) ADJUSTMENT TO BASIS OF PARTNER-
SHIP PROPERTY.- In the case of a transfer of
an interest in a partnership by sale or exchange
or upon the death of a partner, a partnership
with respect to which the election provided in
section 754 is in effect shall-

(1) increase the adjusted basis of the partner-
ship property by the excess of the basis to the
transferee partner of his interest in the partner-
ship over his proportionate share of the adjus-
ted basis of the partnership property, or

(2) decrease the adjusted basis of the partner-
ship property by the excess of the transferee
partner's proportionate share of the adjusted
basis of the partnership property over the basis
of his interest in the partnership.

Under regulations prescribed by the Secretary
or his delegate, such increase or decrease shall
constitute an adjustment to such basis of part-
nership property with respect to the transferee
partner only. A partner's proportionate share of
the adjusted basis of partnership property shall
be determined in accordance with his interest
in partnership capital and, in the case of an
agreement described in section 704(c)(2)
(relating to effect of partnership agreement on
contributed property), such share shall be de-
termined by taking such agreement into ac-
count. In the case of an adjustment under this
subsection to the basis of partnership property
subject to depletion, any depletion allowable
shall be determined separately for the transfer-
ee partner with respect to his interest in such
property.

(c) ALLOCATION OF BASIS.- The allocation
of basis among partnership properties where
subsection (b) is applicable shall be made in
accordance with the rules provided in section
755.

FN6. SEC. 755. RULES FOR ALLOCATION
OF BASIS.

(a) GENERAL RULE.- Any increase or de-
crease in the adjusted basis of partnership prop-
erty under section 734(b) (relating to the op-
tional adjustment to the basis of undistributed
partnership property) or section 743(b)
(relating to the optional adjustment to the basis
of partnership property in the case of a transfer
of an interest in a partnership) shall, except as
provided in subsection (b), be allocated-

(1) in a manner which has the effect of redu-
cing the difference between the fair market
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value and the adjusted basis of partnership
properties, or

(2) in any other manner permitted by regula-
tions prescribed by the Secretary or his deleg-
ate.

FN7. SEC. 691. RECIPIENTS OF INCOME
IN RESPECT OF DECEDENTS.

(a) INCLUSION IN GROSS INCOME.-

(1) General Rule.- The amount of all items of
gross income in respect of a decedent which
are not properly includible in respect of the
taxable period in which falls the date of his
death or a prior period (including the amount of
all items of gross income in respect of a prior
decedent, if the right to receive such amount
was acquired by reason of the death of the prior
decedent or by bequest, devise, or inheritance
from the prior decedent shall be included in the
gross income, for the taxable year when re-
ceived of:

(A) the estate of the decedent, if the right to re-
ceive the amount is acquired the decedent's es-
tate from the decedent;

(B) the person who, by reason of the death of
the decedent, acquires the right to receive the
amount, if the right to receive the amount is not
acquired by the decedent's estate from the de-
cedent; or

(C) the person who acquires from the decedent
the right to receive the amount by bequest, de-
vise or inheritance, if the amount is received
after a distribution by the decedent's estate of
such right.

(3) CHARACTER OF INCOME DETERM-
INED BY REFERENCE TO DECEDENT.-
The right, described in paragraph (1), to re-
ceive an amount shall be treated, in the hands
of the estate of the decedent or any person who
acquired such right by reason of death of the

decedent, or by bequest, devise, or inheritance
from the decedent, as if it had been acquired by
the estate or such person in the transaction in
which the right to receive the income was ori-
ginally derived and the amount includible in
gross income under paragraph (1) or (2) shall
be considered in the hands of the estate or such
person to have the character which it would
have had in the hands of the decedent if the de-
cedent had lived and received such amount.

FN8. SEC. 1014. BASIS OF PROPERTY AC-
QUIRED FROM A DECEDENT.

(a) IN GENERAL.- Except as otherwise
provided in this section, the basis of property in
the hands of a person acquiring the property
from a decedent or to whom the property
passed from a decedent shall, if not sold, ex-
changed, or otherwise disposed of before the
decedent's death by such person, be the fair
market value of the property at the date of the
decedent's death, or, in the case of an election
under either section 2032 or section 811(j) of
the Internal Revenue Code of 1939 where the
decedent died after October 21, 1942, its value
at the applicable valuation date prescribed by
those sections.

(c) PROPERTY REPRESENTING INCOME
IN RESPECT OF A DECEDENT.- This sec-
tion shall not apply to property which consti-
tutes a right to receive an item of income in re-
spect of a decedent under section 691.

FN9. SEC. 742. BASIS OF TRANSFEREE
PARTNER'S INTEREST.

The basis of an interest in a partnership ac-
quired other than by contribution shall be de-
termined under part II of subchapter O (sec.
1011 and following).

FN10. According to the House committee re-
port at the time the 1954 Code was enacted,
sec. 1014(c) ‘makes explicit the rule of existing
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law.’ See H. Rept. No. 1337, 83d Cong., 2d
Sess., p. A267 (1954).

FN11. We note that petitioner's position has
been the subject of extensive legal analysis and
that it has some support among the legal pun-
dits. See Willis, Handbook of Partnership Tax-
ation, 389-395 (1957); Ferguson, ‘Income and
Deductions in Respect of Decedents and Re-
lated Problems,‘ 25 Tax L. Rev. 5, 100 et seq.

FN12. Nor do we consider it significant that ef-
forts have been made to clarify the situation in-
volved herein. See reports of House Committee
on Ways and Means and Senate Finance Com-
mittee to accompany H.R. 9662 (Trust and
Partnership Income Tax Revision Act of 1960)
(H. Rept. No. 1231, 86th Cong., 2d Sess., pp.
36, 99 (1960); S. Rept. No. 1616, 86th Cong.,
2d Sess. p. 124 (1960)). Both reports specific-
ally state that no interferences are to be drawn
from the proposed action as to the proper treat-
ment under existing law. H. Rept. No. 1231,
supra, pp. 37 and 100; S. Rept. No. 1616,
supra, pp. 124 and 126.

FN13. The cross-reference to sec. 753 in sec.
691(e) (now sec. 691(f)) has no legal effect.
Sec. 7806(a).

FN14. We reached a similar result in Chrissie
H. Woodhall, T.C. Memo. 1969-279; that case
involved a sale of the partnership interest by
the decedent's successor in interest.

FN15. SEC. 6501. LIMITATIONS ON AS-
SESSMENT AND COLLECTION.

(e) OMISSION FROM GROSS INCOME.- Ex-
cept as otherwise provided in subsection (c)-

(1) INCOME TAXES.- In the case of any tax
imposed by subtitle A-

(A) GENERAL RULE.- If the taxpayer omits
from gross income an amount properly includ-
ible therein which is in excess of 25 percent of

the amount of gross income stated in the return,
the tax may be assessed, or a proceeding in
court for the collection of such tax may be be-
gun without assessment, at any time within 6
years after the return was filed. For purposes of
this subparagraph-

(i) In the case of a trade or business, the term
‘gross income’ means the total of the amounts
received or accrued from the sale of goods or
services if such amounts are required to be
shown on the return) prior to diminution by the
cost of such sales or services; and

(ii) In determining the amount omitted from
gross income, there shall not be taken into ac-
count any amount which is omitted from gross
income stated in the return if such amount is
disclosed in the return, or in a statement at-
tached to the return, in a manner adequate to
apprise the Secretary or his delegate of the
nature and amount of such item.

FN16. See also Lyta J. Morris, T.C. Memo.
1966-245.

Tax Court, 1971
Quick's Trust v. Commissioner of Internal Revenue
54 T.C. 1336

END OF DOCUMENT
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United States Tax Court
THE UNIVERSITY COUNTRY CLUB, INC., PETI-

TIONER V. COMMISSIONER OF INTERNAL REV-
ENUE, RESPONDENT

Docket No. 3890-72.

Filed June 23, 1975.

*460 John W. Mooers, Hugh R. Dowling, Charles L.
Dunlap, and Howard O. Morris, Jr., for the petitioner.

Robert J. Shilliday, Jr., for the respondent.

Held: 1. Entries on petitioner's income tax return for
TYE 1966 here adequate to constitute a ‘clue’ so that
sec. 6501(e)(1)(A)(ii) applies. The 6-year period of lim-
itations does not apply and assessment of additional tax
for that year is barred by the running of the 3-year peri-
od of limitations.

2. Petitioner's class B stock is, in substance, not a pro-
prietary interest, but instead, represents a privilege for
using petitioner's country club facilities. Receipts from
the sale of such stock constitute ordinary income to pe-
titioner.

3. Petitioner failed to prove the useful lives of its golf
course, grass, and driving range and the Commissioner's
disallowance of depreciation on such assets is, there-
fore, approved.

GOFFE, Judge:

The Commissioner determined deficiencies in petition-
er's corporate Federal income tax for the taxable years
as follows:

Year Amount

1966 $52,793.48

1968 2,307.33

1970 1,913.48

The issues presented for decision are: (1) Whether pay-
ments to petitioner from a separate class of sharehold-
ers, who were also members of its club, should be char-
acterized as income or contributions to capital; (2)
whether initiation fees paid by nonshareholder members
were income or contributions to capital; (3) if the above
payments are income, whether petitioner has, as a con-
sequence, omitted more than 25 percent of gross income
from its income tax return for 1966, extending the stat-
utory *461 period for assessment as provided in section
6501(e)(1)(A);FN1 (4) if there has been more than a
25-percent omission from gross income, whether peti-
tioner has precluded the application of section
6501(e)(1)(A) by making a statement in its 1966 income
tax return which was adequate to apprise respondent of
the nature and the amount of the omitted item; and (5)

whether petitioner's golf course, grass, and driving
range are depreciable.

FINDINGS OF FACT

Some of the facts have been stipulated. The stipulation
of facts and exhibits are incorporated by this reference.

The University Country Club, Inc. (hereinafter referred
to as petitioner or club), is a corporation organized for
profit under the laws of Florida. Its principal office and
club facilities are located in Jacksonville, Fla. The art-
icles of incorporation set forth its general business pur-
pose to be the construction, ownership, and operation of
golf courses, swimming pools, other recreational facilit-
ies, a clubhouse, restaurant, and locker rooms.
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Petitioner filed its corporate Federal income tax return
for the taxable year 1966 with the District Director of
Internal Revenue, Jacksonville, Fla., on May 19, 1967,
pursuant to an automatic extension. Petitioner filed its
returns for the taxable years 1968 and 1970 with the
Southeast Service Center, Chamblee, Ga. Respondent's
statutory notice of deficiency was mailed to petitioner
on March 1, 1972.

The articles of incorporation of the club, approved by
and filed with the secretary of state of Florida Novem-
ber 10, 1965, authorized 100 shares of no-par class A
stock and 500 shares of $1 par value class B stock. The
rights specifically accorded the owners of class A and
class B stock in the articles of incorporation are as fol-
lows:

ARTICLE III

(CLASS A.)

There shall be two classes of stock; Class A Stock,
which shall be voting stock, and shall be of no par value
and may be issued in fractions of a share. Class A stock
shall be fully paid and non-assessable and may be is-
sued wholly or in part for cash, services, labor or for the
purchase of property or contracts at a just valuation to
be fixed by the Board of Directors. The holders of Class
A stock *462 shall at all times elect eighty per cent
(80%) of the Board of Directors of this corporation. The
maximum number of shares of Class A stock that the
corporation is authorized to have outstanding at any
time is one hundred (100) shares. In the event of liquid-
ation, either voluntary or involuntary, of this corpora-
tion, one (1) share of Class A stock shall be equal to
five (5) shares of Class B stock.

(CLASS B.)

Class B stock shall be of the par value of One Dollar
($1.00) per share and shall be fully paid and non-
assessable. The holders of Class B stock shall at all
times elect twenty per cent (20%) of the Board of Dir-

ectors of this corporation. Class B stock shall not be
transferable except upon the approval of the majority of
the holders of Class A stock. Class B stock shall have
no pre-emptive rights and the corporation may issue and
sell stock of either class from time to time without of-
fering such shares to the stockholders then holding
shares of Class B stock. In the event of liquidation,
either voluntary or involuntary, of this corporation, five
(5) shares of Class B stock shall be equal to one (1)
share of Class A stock. The maximum nuber (number)
of shares of Class B stock that the corporation is author-
ized to have outstanding at any time is 500 shares.

The class B stock certificate states on its face that
‘Class B stock shall not be transferable except upon the
approval of the majority of the holders of Class A
stock.’ There are no restrictions as to the transferability
of class A stock.

The membership of the club was, and continues to be,
composed of four classes: general founder member
(founder), general, golf, and pool. The rights, duties,
privileges, and obligations of each member class as set
forth in the club rules, the minutes of the board of dir-
ectors meeting for November 11, 1965, and a member-
ship brochure were as follows:

CLUB RULES

A. MEMBERSHIP.

GENERAL FOUNDERS MEMBERSHIP. (Founders) A
member holding one or more shares of class B stock.
This membership entitles unlimited use by member,
wife and all unmarried family members under 25 years
of age, of golf course, pool, and club facilities. This
type of membership is limited to 400 members. Mem-
bership is subject to annual renewal fee and monthly
dues.

GOLF MEMBERSHIP. Initiation Fee, and annual re-
newal fee. Monthly dues plus federal and state taxes.
Initiation fee non-refundable, non-transferable. Unlim-
ited use of golf course by member and wife, all unmar-
ried family members under 25 years of age.
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POOL MEMBERSHIP. Initiation fee, and annual re-
newal. No monthly billing. Annual fee entitles member
unlimited use of pool and all other club facilities with
exception of golf course.

*463 4. CLASS B STOCK. Founder members are hold-
ers of Non-assessable Class B stock. Founder members
elect one director to Corporate board. Class B stock
may be transferred after one year. Sale of founder stock
is the sole responsibility of the member. Holder of Class
B stock is eligible for club membership subject to ap-
proval of membership committee.

(General Membership information was not included in
the club rules.)

MINUTES

MEETING OF BOARD OF DIRECTORS

NOVEMBER 11, 1965

1. FOUNDER MEMBER. A Founder Membership
would be limited to 500 in number of which 300 would
be available to the general public. The remaining 200
members would be held for Lynn Development Corpor-
ation and Kemp Development Corporation for un-
developed residential lots in the vicinity of the golf
course. These memberships would be available to the
lot purchasers. However, they would be subject to the
regular screening requirements of any other type mem-
ber. The Founder Member would receive one share of
Class ‘B’ non-assessable non-profit sharing stock. Class
‘B’ stockholders initiation fee would be $350 with an
annual renewal fee of $125 plus a monthly dues of $15.
Class ‘B’ stockholders would elect one director as sub-
scribed (prescribed) by the By-Laws.

2. GENERAL MEMBER. General Members would be
accessible to all facilities of the country club. Initiation

fee $350, annual renewal fee $125 and monthly dues
$15.

3. POOL MEMBER. Initiation fee $200, annual renewal
fee $50 per year. No monthly dues. Pool Members are
limited to use of the pool area and club house facilities
only.

(Golf membership information was not included in the
minutes.)

MEMBERSHIP (BROCHURE.)

GENERAL MEMBERSHIP. $350.00 Initiation Fee.
$125.00 Annual Fee. $15.00 Monthly dues. (all plus
federal & state taxes). Un-limited use by member, wife
and all family persons, single under 25 years of age, of
golf course, pool, tennis and club house facilities.

GOLF MEMBERSHIP. $250.00 Initiation Fee. $100.00
annual Fee. Monthly dues $15.00 plus federal and state
taxes. Un-limited use of golf course by member and
wife, all family persons single and under 25 years of
age. This includes tennis and club house facilities.

POOL MEMBERSHIP. $200.00 Initiation Fee. $50.00
annual dues. No monthly billing. Member and family
un-limited use of pool and club house facilities with ex-
ception of gold course.

(Founder membership information was not included in
the brochure.)

The general, golf, and pool members do not have the
right to participate in the proceeds of liquidation, re-
ceive dividends, *464 transfer their memberships, or
elect a member of the board of directors.

The class A stock was issued for $30,000 as follows:

Number of Date Relationship of holder

Holder shares issued to University Club
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Rufus L. Sanders and President and secretary-

Betty J. Sanders, jointly 25 1/1/67 treasurer, husband

and wife

Betty J. Sanders 25 1/1/67 Secretary-treasurer

25 2/12/68

Andrea K. Solomon 17 1/1/67 None

Harry Kemp Anderson, Jr. 17 1/1/67 Vice president

Harry K. Anderson and

Erma M. Anderson, jointly 111 1/21/67 Vice president and wife

FN1 These three stock certificates, totaling 25 shares, were initially issued as shown above; however, these 25
shares were later purchased by Betty L. Sanders, Lester F. Sanders, and Hattie E. Fraley, jointly and are now
held in escrow as security for payment of the purchase price agreed upon with the record owners of that stock as
shown above. Said parties being the daughter, son, and mother-in-law of Rufus L. Sanders.

The class B stock was issued from 1966 through 1970
as follows:

Taxable year Shares sold

1966 321

1967 17

1968 29

1969 10

1970 6

Total 383

It was planned that 300 of the 500 shares of the class B
stock authorized were to be offered and sold to the gen-
eral public in 1966. The remaining 200 shares were to
be held by the club for subsequent sale to future owners
of residential lots planned for development in the vicin-
ity of the golf course.

In 1966 other classes of nonshareholder-members paid
initiation fees as follows:

Number Amounts

Class accepted paid

General 20 $7,000

Golf 3 750
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Pool 43 8,600

Total 16,350

Petitioner conspicuously typed in the words ‘Initial Re-
turn’ on the first page of its U.S. Corporation Income
Tax Return, Form 1120, for the taxable year 1966. In
addition to petitioner's *465 typed-in notation, the first
page of the return was stamped in bold print by the In-
ternal Revenue Service with the word ‘Accepted.’ Peti-
tioner entered the $112,350 received from founder

members and the $16,350 received from general, golf,
and pool memberships on page 4 of the return under
Schedule L, which is headed ‘Balance Sheets,‘ as fol-
lows:

LIABILITIES AND CAPITAL

21 Capital stock: (a) Common
stock A

$30,000

(b) Common stock B 112,350 $142,350

22 Paid-in or capital surplus * *
*

16,350

Petitioner attached a schedule in reconciliation of the
capital surplus account as follows:

General memberships $7,000

Pool memberships 8,600

Golf memberships 750

Total 16,350

In response to questions on page 3 of the return, peti-
tioner identified its ‘principal business activity’ as
‘Country Club’ and its principal product or service as
‘Golfing, Amusements and Other Recreational Ser-
vices.’ It also responded with ‘N/A’ to the question of
the ‘Amount of taxable income (or loss) for: 1963,
1964, 1965.’ Its gross receipts from sales was
$117,417.17 and gross income was $120,191.18.

Petitioner filed a document entitled ‘Corporation Report
and Tax Return for Foreign and Domestic Corporations'
with the Florida Revenue Commission. The report re-
quires payment of a tax on the value of shares outstand-
ing. For the taxable year 1966, petitioner listed the total
value of the outstanding class B stock at $112,350 or
$350 for each share outstanding. For the taxable years

1967 through 1969, it listed the value of the outstanding
class B stock at its $1 par value for each share outstand-
ing.

To determine eligibility for membership, the board of
directors created a screening committee. The screening
committee considered acceptance of membership ap-
plications from both nonshareholders and class B share-
holders who desired membership. Most class B share-
holders sought to become founder members but there
were some class B shareholders who were only pool
members. Class B shareholders, upon becoming mem-
bers, *466 were required to pay annual renewal fees and
monthly dues as determined by the class of membership
obtained. Class B shareholders becoming founder mem-
bers did not pay a $350 initiation fee in addition to their
$350 payment for class B stock. All class B shareholder
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applications for membership were accepted and the
class A shareholders have never denied a requested
transfer of class B stock. The sale of a share of class B
stock automatically terminated membership. No one in-
dividual was issued more than 1 share of class B stock.

The club maintained a waiting list of individuals desir-
ing to purchase class B stock. The club supplied the
names of willing sellers of class B stock to prospective
purchasers but the club itself would not buy back the
class B stock. A Mr. Napier sold his stock in 1973 for
$400, and considered the purchase of his stock to be for
the ‘privilege of using the golf course.’ Although the
president of the club, Rufus Sanders, testified that mem-
bership had never been closed, when Mr. Napier sought
membership in 1972, he was informed by the club that
he could not be a member unless he purchased stock.
Another individual understood that he had full priv-
ileges of the club by reason of his stock ownership and
that the stock certificate entitled him to a one one-
thousandth interest in the club in the event of liquida-
tion.

Although the class A shareholders were guaranteed the
right to elect 80 percent of the board of directors by the
articles of incorporation, the bylaws provided for four
directors, three elected by class A shareholders and one
elected by the class B shareholders. A quorum of two
members of the board of directors was required to con-
duct business. The manner in which the class B share-
holders exercised their right to vote for their member on
the board of directors involved placing a ballot box in
the clubhouse for several days. The class B shareholders
exercised their voting rights by placing their ballot in
the box. Class A and B annual stockholder meetings
were not held jointly. Class B shareholders did not at-
tend the class A annual stockholders meeting since the
meeting was intended for class A shareholders only.
Written notice of the annual stockholder meetings was
mailed only to class A shareholders. The bylaws
provided for one annual stockholder meeting.

The club owned less than 10 acres of land but obtained
two ground leases with options to purchase. Construc-
tion of the golf course and physical facilities was com-
menced in 1965. The golf *467 course was sufficiently
completed to be opened for use on July 4, 1966. It was
anticipated that at the opening the condition of the golf
course would accommodate about 300 golfers. The club
overcommitted itself in 1966 by accepting too many
general founder members. Financing for the construc-
tion was obtained by a loan and mortgage on September
20, 1965, By Rufus Sanders and his wife, as individu-
als. They agreed in the mortgage agreement with the
financial institution as follows: It (the mortgagor) fur-
ther warrants, covenants and represents that the purpose
of the construction of said improvements is for the pur-
pose of providing a swimming and golfing facility on a
membership basis to qualified individuals; and that it
will, as soon as said improvements are constructed and
within the times hereinabove set forth, use the mort-
gaged premises and operate the same and the improve-
ments to be constructed thereon as a private member-
ship club. It (the mortgagor) further covenants and un-
dertakes that as a condition to being admitted to mem-
bership in said club, it will charge an initiation fee of
not less than $250.00 for each golf-playing member and
an initiation fee of not less than $200.00 for each swim-
ming club member. * * *

Prior to adoption of the articles of incorporation, the at-
torney for petitioner conferred with responsible officials
at the mortgage institutions and obtained an assurance
that the substitution of the sale of class B stock at $350
instead of an initiation fee of $250 would not be con-
sidered a default or breach of the covenant.

The contested depreciable items for the taxable years
1966, 1968, and 1970 are as follows:

Estimated Depreciation claimed

Item Cost life 1966 1968 1970

Golf course $124,132.76 33 years $1,880.80 $3,724 $3,724
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Grass 20,699.96 5 years 2,070.00 4,188 4,188

Driving range 1,000.00 33 years 15.15 33 33

The Commissioner, in his statutory notice of deficiency,
determined that petitioner should have included in tax-
able gross receipts amounts received for sales of the
shares of class B stock in excess of its par value of $1
per share. He also determined that petitioner was not
entitled to a deduction for depreciation on the golf
course, grass, and driving range because such items are
not subject to depreciation under the provisions of sec-
tion 167.

OPINION

The Commissioner mailed his statutory notice of defi-
ciency more than 3 years after petitioner filed its initial
income tax return for the taxable year 1966. Petitioner
contends that assessment*468 for that year is barred by
the running of the 3-year period of limitations provided
in section 6501(a) of the Code and respondent counters
with the contention that petitioner omitted more than 25
percent of the gross income on the return and, therefore,
the 6-year period of limitations provided for in section
6501(e) of the Code applies. Petitioner meets respond-
ent's argument for the 6-year period of limitations by re-
liance upon section 6501(e)(1)(A)(ii).FN2 To prevail,
petitioner must prove that the income tax return for
1966 contained a statement adequate to apprise the
Commissioner of the nature and amount of the item
omitted.

The question of whether such a statement is adequate is
factual. The omitted item within the meaning of section
6501(e) upon which each party relies for his position is
purported income which the Commissioner determined
to be unreported from the sales by petitioner of its class
B capital stock. Respondent contends that the proceeds
from the sales of such stock represent taxable income
because the stock, in substance, is a license for the priv-
ilege of using petitioner's facilities.

Petitioner's income tax return for the taxable year 1966
was identified by petitioner on its face by the term
‘Initial Return.’ The balance sheet portion contained no
balance sheet for the beginning of its taxable year. The
principal business activity of petitioner was described as
‘Country Club’ and its principal product or service was
listed as ‘Golfing, Amusements and Other Recreational
Services.’ It indicated on the return, in response to the
question of its taxable income for 1963, 1964, and 1965
such question to be ‘N/A’ (not applicable). Petitioner
reported gross receipts of $117,417.17. On the balance
sheet for the close of the taxable year petitioner repor-
ted class A common capital stock in *469 the amount of
$30,000, class B common capital stock in the amount of
$112,350, and paid-in capital surplus in the amount of
$16,350. Petitioner attached the following schedule in
reconciliation of the capital surplus account:

General memberships $7,000

Pool memberships 8,600

Golf memberships 750

Total 16,350

Listed among its ‘Other Assets' schedule, petitioner in-
dicated ‘Stock Subscriptions Receivable’ of $30,000.

The narrow question to be decided under section
6501(e)(1)(A)(ii) is whether the descriptions on the in-

come tax return enumerated above were sufficient to ap-
prise the Commissioner of the nature and amount of the
adjustment he made whereby he determined that the re-
ceipts from the sale of class B stock represented taxable
income to petitioner instead of nontaxable receipts of
funds from the sale of its own capital stock. We con-
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clude, as a factual determination, that the information
contained on the return was adequate to so apprise the
Commissioner.

Although the question is factual and many cases, there-
fore, are distinguishable because they are factually dif-
ferent, some leading cases provide guidelines and tests
which are helpful in arriving at a factual conclusion.
The landmark case is Colony, Inc. v. Commissioner,
357 U.S. 28(1958). In that case the Supreme Court laid
down the basic test which was codified in section
6501(e)(1)(A)(ii). The Court stated (357 U.S.AT 36):

We think that in enacting (section) 275(c) (now section
6501(e)) Congress manifested no broader purpose than
to give the Commissioner an additional two years (now
3 years) to investigate tax returns in cases where, be-
cause of a taxpayer's omission to report some taxable
item, the Commissioner is at a special disadvantage in
detecting errors. In such instances the return on its face
provides no clue to the existence of the omitted item.
On the other hand, when, as here, the understatement of
a tax arises from an error in reporting an item disclosed
on the face of the return the Commissioner is at no such
disadvantage. And this would seem to be so whether the
error be one affecting ‘gross income’ or one, such as
overstated deductions, affecting other parts of the re-
turn. * * *

It appears to us that reporting the dollar value of class B
stock on the balance sheet of the initial return rather
than classifying the *470 proceeds from the sale of
stock as income is a type of disclosure described by the
Supreme Court.

The Court of Appeals for the Fifth Circuit, to which an
appeal in the instant case would lie, held, as the Su-
preme Court held in Colony, Inc., in Davis v.
Hightower, 230 F.2d 549 (5th Cir. 1956).FN3 Some of
the language of that opinion (p. 553) is particularly ap-
propriate here:

The only way in which the taxpayer here could satisfy
the government's requirement that he state his ‘gross in-
come’ in a way to permit a tax computation of the
amount the government claims is due, would be for him

to abandon his claim that he was entitled to capital
gains treatment of the sales in question. No such penalty
was intended by Congress in extending the statutory
period to five years in case of substantial omission. It
cannot be thought that if a taxpayer accurately fills in
every blank space provided for his use in the income tax
form, giving every ‘gross' or maximum figure called
for, and arrives at an incorrect computation of the tax
only by reason of a difference between him and the
Commissioner as to the legal construction to be applied
to a disclosed transaction, the use of a smaller figure
than that ultimately found to be correct in one stage of
the computation amounts to an omission from ‘gross in-
come’ of the difference between the correct and incor-
rect item.

It is difficult to see what additional entry petitioner
could have made on its income tax return to apprise the
Commissioner that it issued stock which the Commis-
sioner might determine to be income. Lazarus v. United
States, 136 Ct.Cl. 283, 142 F.Supp. 897(1956). The
total amounts received for the stock were shown and it
was obvious that the return covered the initial tax-
reporting period of petitioner.

We conclude that the breakdown of the capital surplus
account on the income tax return constituted the ‘clue’
to which the Supreme Court referred in Colony, Inc.,
quoted supra. The clue does not have to be a detailed
revelation of each and every underlying fact. George
Edward Quick Trust, 54 T.C. 1336, 1347(1970), affd.
per curiam 444 F.2d 90 (8th Cir. 1971). The clue in the
instant case was adequate, in light of existing case law,
James Hotel Co., 39 T.C. 135(1962), affd. 325 F.2d 280
(10th Cir. 1963), for the Commissioner to observe,
heed, and investigate and a reasonable followup on such
clue would lead to the adjustment that he ultimately
made. Benderoff v. United States, 398 F.2d 132, 137
(8th Cir. 1968).FN4

*471 Respondent elicited the testimony of the internal
revenue agent who examined petitioner's return for
1966 and he stated that the adjustment did not become
apparent to him from the face of the return. This is not
the test. The proper application of the rule is whether an
adjustment might be apparent from the face of the re-
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turn to the elusive ‘reasonable man’ and we hold that
the entries on the 1966 income tax return were adequate
for such purposes.

Accordingly, we hold that petitioner has satisfied the re-
quirements of section 6501(e)(1)(A)(ii) and assessment
of additional income tax for the taxable year 1966 was
barred by the expiration of the 3-year period of limita-
tions when the Commissioner mailed his statutory no-
tice of deficiency. The cases relied upon by respondent
for the proposition that petitioner's disclosure on the re-
turn was not adequate under section 6501(e)(1)(A)(ii)
are factually distinguishable and do not establish
guidelines different from the ones we applied here.

The issue remains for the taxable years 1968 and 1970
whether proceeds received from the sales of class B
common stock in those years represent taxable income.
This issue is also factual. Respondent contends that
$349 of the $350 paid by the class B shareholders for
their stock represented, in substance, payment for the
privilege of using the club facilities in the future taxable
as ordinary income. Petitioner contends it is contribu-
tion to the capital of the corporation.

The substance, not the form, of the transaction controls
the incidence of taxation. Commissioner v. Hansen,
360 U.S. 446(1959). Respondent relies primarily upon
James Hotel Co., supra. We held in that case that re-
ceipts from the sale of stock in a private club were in
exchange for the privilege of using the club's facilities
and represented taxable income. That case is factually
distinguishable but it provides tests to be applied in
similar factual situations.

In Affiliated Government Employees' Distributing Co.
v. Commissioner, 322 F.2d 872 (9th Cir. 1963), affg. 37
T.C. 909(1962), cert. denied 376 U.S. 950(1964), the
court stated:

Petitioner contends that motive or intent of the pur-
chaser has no relevance to the determination whether
‘stock’ has been purchased. If no question were raised
as to the substance of the interests or rights which al-
legedly qualified the members as ‘stockholders,‘ we
would be inclined to agree with petitioner. Here,

however, we feel that the issue is whether the members
received any interest of *472 substance in the corpora-
tion other than the privilege to buy at discount. In
resolving this issue, we feel that the Tax Court was jus-
tified in considering all of the circumstances surround-
ing the purchase of memberships, including the motives
or purposes of the parties to the transaction. * * * ( 322
F.2d at 877.)

There was testimony in the instant case that class B
shareholders considered ownership of the class B stock
to be for the privilege of using the golf course and that
the privilege of using the club was based upon owner-
ship of the stock. Petitioner, though the testimony of its
founder, Mr. Sanders, attempted to establish that class B
shareholders made contributions to the capital of the
corporation but petitioner did not offer the testimony of
any class B shareholder that such was the intent at the
time the stock was purchased. Mr. Sanders, obviously
interested in the outcome of this case and, therefore,
biased, consistently testified beyond the scope of the
questions asked him on the witness stand to such an ex-
tent that it was necessary to admonish him on more than
one occasion that he was to answer only the question
that was asked. We conclude that any inferences from
his testimony as to the intent of class B shareholders
would be unwarranted. Moreover, he testified that mem-
bership had never been closed but a Mr. Napier, who
sought membership in 1972, was told that he could not
join the club unless he purchased stock.

The totality of the indicia of ownership of class B stock
does not bespeak of investment in a corporate enter-
prise. In arriving at such a conclusion it must be as-
sumed that a prospective purchaser would have know-
ledge of all the facts necessary to base a business judg-
ment on investing in class B common stock. Class B
shareholders had virtually no voice in the management
of the corporation. The articles of incorporation granted
them the power to elect 20 percent of the board of dir-
ectors but the first director to represent the class B
shareholders was appointed by the class A shareholders
and was never replaced. The class B shareholders were
not given notice of the annual meeting of shareholders
at which time the class A shareholders elected the dir-
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ectors. Instead, a ballot box was placed in the clubhouse
for the class B members to vote for their director. The
bylaws provide for an annual meeting of shareholders,
not specifying any distinction by class except as to vot-
ing for directors yet 51 percent of the outstanding stock
entitled to vote constituted a quorum for doing business.
The right of a shareholder to vote is not limited to vot-
ing for directors. All shareholders have the *473 right to
vote for amending the bylaws, call for special meetings
of the shareholders, elect inspectors for elections, and
apparently to vote for any other matter that might come
before the shareholder meeting. Class B shareholders
were not given notice of the meetings of the sharehold-
ers. Based on all the evidence it is clear that in opera-
tion the class A shareholders (the Sanders group) con-
trolled and operated the corporation. Class B stock
could not be transferred without the approval of a ma-
jority of the holders of class A stock but no such restric-
tion was imposed on class A stock. Club rules prohib-
ited transfer of class B stock for 1 year after purchase.
Class B stock had no preemptive rights and the corpora-
tion could not issue more than 300 shares. The articles
of incorporation authorized 100 shares of class A stock
with no restriction as to preemptive rights and provided
that it could be issued for ‘cash, services, labor or for
the purchase of property or contracts at a just valuation
to be fixed by the Board of Directors.’ No such author-
ity was extended to the issuance of class B stock.

In the event of liquidation, 5 shares of class B were
equal to 1 share of class A stock. In view of the lack of
preemptive rights of the class B shareholders, their in-
terest in liquidation could be diminished. Class A share-
holders paid $300 per share for their stock. Class B
shareholders paid $350 per share for their stock but
would only receive one-fifth as much upon liquidation
as a class A shareholder.

All of the corporate minutes of the meetings of the
board of directors in evidence are signed by the direct-
ors elected by the class A shareholders (only members
of the Sanders family); none are signed by the director
for the class B shareholders, although the minutes recite
that such director attended some of the meetings.

No distinction was drawn between the classes of stock

as to dividend rights but no dividends were declared or
paid during the years before the Court. Minutes of the
board of directors describe the class B stock as
‘non-profit sharing stock.’ Declaration of dividends,
however, depends upon control of the corporation
which we discussed above.

Sale of class B stock terminated the owner's member-
ship in the club. This factor demonstrates the close rela-
tionship between the ownership of stock and use of the
club's facilities.

*474 We conclude, therefore, that the class B stock did
not represent a proprietary interest in petitioner but, in-
stead, represented the privilege of using the club's facil-
ities. The proceeds of the sales of such stock are, there-
fore, ordinary income to petitioner. Respondent con-
cedes that $1 of $350 paid for each share of stock is, in
substance, for stock; therefore, the remaining $349 per
share is ordinary income to petitioner.

Petitioner claimed depreciation on its return for the tax-
able years before us on its golf course, grass, and driv-
ing range, all of which was disallowed by the Commis-
sioner in his statutory notice of deficiency. Respond-
ent's disallowance is based upon the lack of a determin-
able useful life of the assets and the proposition that
such assets constitute land.

Petitioner offered the testimony of its accountant who
explained the useful lives he determined in claiming the
depreciation deduction. He was admittedly not an ex-
pert on the useful lives of such assets. Such proof is in-
adequate to overcome the presumptive correctness of
the Commissioner's determination disallowing the de-
preciation deduction. Welch v. Helvering, 290 U.S.
111(1933). The Commissioner's determination as to de-
preciation disallowed, is, therefore, sustained except for
the taxable year 1966 which is barred from assessment
of additional tax.

Decision will be entered under Rule 155.

FN1. All section references are to the Internal
Revenue Code of 1954, as amended, unless
otherwise indicated.
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FN2. SEC. 6501. LIMITATIONS ON AS-
SESSMENT AND COLLECTION.

(e) SUBSTANTIAL OMISSION OF ITEMS.-
Except as otherwise provided in subsection (c)-

(1) INCOME TAXES.- In the case of any tax
imposed by subtitle A-

(A) GENERAL RULE.- If the taxpayer omits
from gross income an amount properly includ-
ible therein which is in excess of 25 percent of
the amount of gross income stated in the return,
the tax may be assessed, or a proceeding in
court for the collection of such tax may be be-
gun without assessment. At any time within 6
years after the return was filed. For purposes of
this subparagraph-

(ii) In determining the amount omitted from
gross income, there shall not be taken into ac-
count any amount which is omitted from gross
income stated in the return if such amount is
disclosed in the return, or in a statement at-
tached to the return, in a manner adequate to
apprise the Secretary or his delegate of the
nature and amount of such item.

FN3. We approved Davis v. Hightower, 230
F.2d 549 (5th Cir. 1956), and applied the
quoted language with approval to taxable years
to which sec. 6501(e)(1)(A) (ii) applied.
Genevieve Walker, 46 T.C. 630(1966).

FN4. See also Electra Radio, Inc., T.C. Memo
1958-132.

Tax Court 1975.
University Country Club, Inc. v. Commissioner of In-
ternal Revenue
64 T.C. 460

END OF DOCUMENT
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United States Court of Federal Claims.
GRAPEVINE IMPORTS, LTD, and T-Tech, Inc.,

as Tax Matters Partner, Plaintiffs,
v.

The UNITED STATES, Defendant.
No. 05-296T.

June 14, 2006.

Background: Partnership and its tax matters part-
ner (TMP) filed suit against the United States for
readjustment of partnership items. Plaintiffs reques-
ted that a federal partnership administrative adjust-
ment (FPAA) issued by the Internal Revenue Ser-
vice (IRS) be declared invalid or, alternatively, that
the IRS be ordered to reverse the adjustments set
forth therein. Parties filed cross-motions for sum-
mary judgment.

Holdings: The Court of Federal Claims, Allegra, J.,
held that:
(1) tax statute prescribing three-year period within
which adjustment to partnership tax return must be
issued does not establish a limitations period that is
separate and apart from the general three-year stat-
ute of limitations on income tax assessments with
respect to individual partnership assessments;
(2) issuance by the Internal Revenue Service (IRS)
on December 14, 2004 of FPAA challenging report-
ing of partnership items as predicate to making in-
dividual partnership assessments suspended running
of general three-year statute of limitations with re-
spect to individual partnership assessments for tax
year 2000; and
(3) summary judgment was precluded on issue
whether statute of limitations had run on 1999 indi-
vidual partnership assessments.

Plaintiffs' motion denied; defendant's cross-motion
granted in part.
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tion
361k212.7 k. Other Matters. Most

Cited Cases
Statutory construction must begin with the lan-
guage employed by Congress and the assumption
that the ordinary meaning of that language accur-
ately expresses the legislative purpose.

[3] Statutes 361 188

361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
361k187 Meaning of Language

361k188 k. In General. Most Cited
Cases

Statutes 361 190
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361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
361k187 Meaning of Language

361k190 k. Existence of Ambiguity.
Most Cited Cases
Statutory construction requires the court to begin
with the statutory text, and end there as well if the
text is unambiguous.

[4] Statutes 361 190

361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
361k187 Meaning of Language

361k190 k. Existence of Ambiguity.
Most Cited Cases

Statutes 361 205

361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
361k204 Statute as a Whole, and Intrinsic

Aids to Construction
361k205 k. In General. Most Cited

Cases

Statutes 361 208

361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
361k204 Statute as a Whole, and Intrinsic

Aids to Construction
361k208 k. Context and Related

Clauses. Most Cited Cases
The plainness or ambiguity of statutory language is
determined by reference to the language itself, the
specific context in which that language is used, and
the broader context of the statute as a whole.

[5] Statutes 361 211

361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
361k204 Statute as a Whole, and Intrinsic

Aids to Construction
361k211 k. Title, Headings, and Mar-

ginal Notes. Most Cited Cases
Section of the Internal Revenue Code governing
statutory construction prohibits courts from relying
on the heading of a section in construing the lan-
guage therein. 26 U.S.C.A. § 7806(b).

[6] Internal Revenue 220 4568

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4568 k. Limitations Applicable.

Most Cited Cases
Tax statute prescribing three-year period within
which adjustment to partnership tax return must be
issued does not establish a limitations period that is
separate and apart from the general three-year stat-
ute of limitations on income tax assessments with
respect to individual partnership assessments;
rather, the two provisions act in tandem so that ad-
justment statute can extend the period for assess-
ment proscribed in general statute, but can never
contract it. 26 U.S.C.A. §§ 6229, 6501.

[7] Internal Revenue 220 3910

220 Internal Revenue
220V Income Taxes

220V(P) Partnerships, Joint Ventures, and
Similar Organizations

220k3910 k. In General. Most Cited Cases

Internal Revenue 220 4573

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4573 k. Suspension of Limita-
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tions. Most Cited Cases
Issuance by the Internal Revenue Service (IRS) on
December 14, 2004 of final administrative partner-
ship adjustment (FPAA) challenging reporting of
partnership items as predicate to making individual
partnership assessments suspended running of gen-
eral three-year statute of limitations on income tax
assessments with respect to individual partnership
assessments for tax year 2000. 26 U.S.C.A. §§
6229(d), 6501(a).

[8] Statutes 361 195

361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction
361k187 Meaning of Language

361k195 k. Express Mention and Im-
plied Exclusion. Most Cited Cases
Where the legislature has carefully employed a
term in one place and excluded it in another, it
should not be implied where excluded.

[9] Federal Courts 170B 1120

170B Federal Courts
170BXII Claims Court (Formerly Court of

Claims)
170BXII(B) Procedure

170Bk1119 Judgment
170Bk1120 k. Summary Judgment.

Most Cited Cases
Genuine issue of material fact as to whether a crit-
ical item of income was omitted from 1999 partner-
ship and individual joint return of partners pre-
cluded summary judgment on issue of whether stat-
ute of limitations had run on 1999 individual part-
nership assessments. 26 U.S.C.A. §§ 6229(c)(2),
6501(e)(1)(A).
*326 Michael Todd Welty, Meadows, Owens, Col-
lier, Reed, Cousins & Blau, L.L.P., Dallas, Texas,
for plaintiffs.

Grover Hart, III, Tax Division, United States De-
partment of Justice, Dallas, Texas, with whom was
Assistant Attorney General Eileen J. O'Connor, for

defendant.

OPINION

ALLEGRA, Judge.

Preliminarily at issue in this tax case is whether the
Internal Revenue Service (IRS) failed timely to is-
sue a notice of Federal Partnership Administrative
Adjustment (FPAA), thereby rendering certain part-
nership items “final” and barring the IRS from pro-
ceeding against the partnership and its partners as
to those items.

I.

In March of 1996, Joseph J. Tigue and Virginia B.
Tigue formed a partnership called Grapevine Im-
ports, Ltd. (Grapevine). On April 19, 2000, Grapev-
ine filed its partnership return (Form 1065) for
1999, showing a net short-term loss of $21,884. On
or before April 15, 2000, the Tigues filed their
1999 joint tax return, which, owing, in part, to
transactions involving the partnership, showed a
total loss for 1999 of $973,087. The Tigues carried
this 1999 loss forward to future taxable years, along
with a $1,127,481 net operating loss (NOL) carried
forward from 1998. See 26 U.S.C. § 172. On Au-
gust 17, 2001, the Tigues filed their 2000 joint tax
return in which the 1998 NOL had the effect of
eliminating what otherwise would have been tax-
able income of $730,161.

On June 19, 2003, the IRS issued a John Doe Sum-
mons to the Tigues' tax consultants, Jenkens & Gil-
christ (Jenkens). Jenkens resisted this summons,
and the United States Department of Justice filed a
summons enforcement action in the United States
District Court for the Northern District of Illinois.
On May 14, 2004, the court ordered Jenkens to
honor the summons within three days, and Jenkens
complied on May 17, 2004.

On December 17, 2004, the IRS issued an FPAA to
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Grapevine's tax matters partner, T-Tech, adjusting
the partners' basis in Grapevine by $10,000,000 for
the 1999 tax year. No statutory notices of defi-
ciency were issued to the Tigues. On March 8,
2005, Joseph Tigue, as the sole owner of T-Tech,
remitted deposits of $1,594,205 and $221,170 for
tax years 1999 and 2000, respectively, in accord-
ance with section 6226(e) of the Internal Revenue
Code of 1986 (the Code). On March 11, 2005,
plaintiffs filed their complaint in this court for read-
justment of partnership items under section 6226(a)
of the Code, requesting that the court either declare
the FPAA invalid or, alternatively, order defendant
to reverse the adjustments set forth therein.

On October 21, 2005, plaintiffs filed a motion for
summary judgment asserting that the FPAA's pro-
posed adjustment was time-barred under section
6229(a) of the Code. Defendant responded with a
cross-motion for partial summary judgment. Brief-
ing and argument on both motions followed.

II.

This case involves several different issues in-
volving the statute of limitations provisions of the
Code and, in particular, the interaction between the
limitations that apply to partnership proceedings
and individuals.

A.

Although they file information returns under sec-
tion 701 of the Code, partnerships, as such, are not
subject to federal income taxes. Instead, under sec-
tion 702 of the Code, they are conduit entities, such
that items of partnership income, deductions, cred-
its, and losses are allocated among the partners for
inclusion in their respective returns. See United
States v. Basye, 410 U.S. 441, 448, 93 S.Ct. 1080,
35 L.Ed.2d 412 (1973). Prior to 1983, the examina-
tion of a partnership for federal tax purposes often
was a cumbrous affair. *327 The IRS, if it dis-
agreed with the manner in which a partnership de-
termined its gains and losses, was required to adjust

the return of each partner individually. See Arthur
B. Willis, John S. Pennell & Philip F. Postlewaite,
Partnership Taxation (hereinafter “Pennell”) at ¶
20.01[2] (6th ed.1999) (describing pre-1983 pro-
cedures). This procedure, which essentially encom-
passed an audit of each partner in the partnership,
was administratively difficult for the IRS, espe-
cially when dealing with large partnerships. Id.
Adding to this burden, the limitations period for
making assessments was determined on a partner-
by-partner basis. Id. Moreover, because any result-
ing litigation was conducted at the partner level, it
was possible to have multiple related proceedings
ongoing in the district courts, Tax Court, and Court
of Claims, and to have such proceedings produce
inconsistent results. Id.

The entire statutory scheme for the audit and litiga-
tion of partnership tax items was revised by the en-
actment of the Tax Equity and Fiscal Responsibility
Act of 1982, Pub.L. No. 97-248, 96 Stat. 324,
648-671 (TEFRA). TEFRA was enacted to “
‘improve the auditing and adjustments of income
tax items attributable to partnerships.’ ” Weiner v.
United States, 389 F.3d 152, 154 (5th Cir.2004),
cert. denied, 544 U.S. 1050, 125 S.Ct. 2312, 161
L.Ed.2d 1091 (2005) (quoting Alexander v. United
States, 44 F.3d 328, 330 (5th Cir.1995)). It “created
a single unified procedure for determining the tax
treatment of all partnership items at the partnership
level, rather than separately at the partner level.” In
re Crowell 305 F.3d 474, 478 (6th Cir.2002) (citing
H.R. Conf. Rep. No. 97-760, at 599-600 (1982),
U.S.Code Cong. & Admin.News 1982, pp. 1191,
1372). Under this new scheme, partnerships are re-
quired to file informational returns reflecting the
distributive shares of income, gains, deductions,
and credits attributable to their partners, while indi-
vidual partners are responsible for reporting their
pro rata share of tax on their income tax returns.
See 26 U.S.C. § 701; Weiner, 389 F.3d at 154; Ka-
plan v. United States, 133 F.3d 469, 471 (7th
Cir.1998).

Under TEFRA, the threshold determination whether
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an item is a “partnership item” or a “nonpartnership
item” governs the application of the TEFRA pro-
cedures. The treatment of all partnership items are
determined at the partnership level. 26 U.S.C. §§
6211(c), 6221, 6230(a)(1). While TEFRA defines a
“partnership item” in technical terms, the provision
generally encompasses items “more appropriately
determined at the partnership level than at the part-
ner level.” Id. at § 6231(a)(3). All other items are
defined as nonpartnership items, id. at § 6231(a)(4),
the tax treatment of which is resolved at the indi-
vidual partner level, using, inter alia, the normal
deficiency procedures of the Code. Id. at §§
6212(a), 6230(a)(3); see Crnkovich v. United
States, 202 F.3d 1325, 1328 (Fed.Cir.2000) (per
curiam). If the IRS decides to adjust any
“partnership items” reflected on the partnership's
return, it must notify the individual partners of the
adjustment through a Notice of FPAA. 26 U.S.C. §
6226; (c); Kaplan, 133 F.3d at 471. Various provi-
sions of the Code define the limitations on assess-
ments made with respect to FPAA adjustments, and
the tolling of those periods. See, e.g., 26 U.S.C. §§
6229, 6501.

For ninety days following issuance of an FPAA, the
tax matters partner (TMP) has the exclusive right to
file a petition for readjustment of the partnership
items in the Tax Court, this court, or a United
States District Court. Id. at § 6226(a); see also Mo-
nahan v. Comm'r of Internal Revenue, 321 F.3d
1063, 1065 (11th Cir.2003). After that period ex-
pires, other partners are given sixty days to file a
petition for readjustment. 26 U.S.C. § 6226(b)(1). If
a partner's tax liability might be affected by the out-
come of the litigation of partnership items, that
partner may participate in the proceeding. Id. at §§
6224(a), 6224(c). The IRS may assess additional
tax liability against individual partners within one
year of the final conclusion of the partnership's tax
determination. Id. at § 6229(d). The partner may
contest the tax liability by paying the assessment
and filing a refund action in this court. However,
“[n]o action may be brought [in this court] for a re-
fund attributable to partnership items.” Id. at §

7422(h).

*328 If a partner settles his partnership tax liability
with the IRS, the partner will no longer be able to
participate in the partnership level litigation, and
will be bound instead by the terms of the settlement
agreement. Id. at §§ 6228(a)(4), 6224(c)(1). In ad-
dition, partnership items convert to nonpartnership
items when the IRS enters into a settlement agree-
ment with the partner with respect to such items. Id.
at § 6231(b)(1)(C). Thus, if a partner files an action
for a refund attributable to partnership items, but
those items have been converted through a settle-
ment agreement, the jurisdictional bar of § 7422(h)
no longer applies. See Alexander, 44 F.3d at 331.

B.

The principal disagreement posed by the pending
cross-motions for summary judgment FN1 involves
the interaction between the special rules of section
6229 of the Code and the general statute of limita-
tions on assessment provided by section 6501 of the
Code. Plaintiffs asseverate that section 6229 estab-
lishes a limitations period that is separate and apart
from that described in section 6501. Not so, defend-
ant retorts, asserting that the two provisions act in
tandem and that section 6229 can extend the period
for assessment prescribed in section 6501, but can
never contract it.

FN1. Summary judgment is appropriate
where there is no genuine issue of material
fact and the moving party is entitled to
judgment as a matter of law. RCFC 56;
Hunt v. Cromartie, 526 U.S. 541, 549, 119
S.Ct. 1545, 143 L.Ed.2d 731 (1999); An-
derson v. Liberty Lobby, Inc., 477 U.S.
242, 247, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986).

In pertinent part, section 6501(a) of the Code
provides, with respect to the income taxes of all
taxpayers, that “the amount of any tax imposed by
this title shall be assessed within 3 years after the
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return was filed.” Section 6501(e)(1)(A) extends
this base period to six years if “the taxpayer omits
from gross income an amount properly includible
therein which is in excess of 25 percent of the
amount of gross income stated in the return....” By
comparison, section 6229(a) provides that, except
as otherwise provided in that section, “the period
for assessing any tax imposed by subtitle A with re-
spect to any person which is attributable to any
partnership item (or affected item) for a partnership
taxable year shall not expire before the date which
is 3 years after the later of (1) the date on which the
partnership return for such taxable year was filed,
or (2) the last day for filing such return for such
year (determined without regard to extensions).”
Like section 6501(e), section 6229(c) of the Code
extends the latter period to six years where the part-
nership omits from its gross income an amount
which is more than 25 percent of the amount of
gross income stated in its return.

In AD Global Fund, L.L.C. v. United States, 67
Fed.Cl. 657 (2005), this court held that the issuance
by the IRS of an FPAA challenging the reporting of
partnership items, as a prelude to making individual
partner assessments, suspended the running of the
three-year statute of limitations on income tax as-
sessments in section 6501(a). On November 8,
2005, Judge Miller held that certification of an in-
terlocutory appeal of her ruling was appropriate.
AD Global Fund, L.L.C. v. United States, 68
Fed.Cl. 663 (2005). On January 9, 2006, the Feder-
al Circuit agreed and granted the partnership's peti-
tion for an interlocutory appeal. Ad Global Fund,
L.L.C. v. United States, 167 Fed.Appx. 171, 2006
WL 171766 (Fed.Cir.2006).

C.

The undersigned agrees with much of Judge
Miller's extensive analysis and wholly adopts her
ultimate conclusion. This court adds the following
observations, essentially in the nature of a concur-
rence.

[1][2][3][4] 1. As the court found in AD Global,
supra, “[t]he legislative intent of Congress is to be
derived from the language and structure of the stat-
ute itself, if possible.” United States v. Lanier, 520
U.S. 259, 267 n. 6, 117 S.Ct. 1219, 137 L.Ed.2d
432 (1997); see also Medtronic, Inc. v. Lohr, 518
U.S. 470, 486, 116 S.Ct. 2240, 135 L.Ed.2d 700
(1996). As such, “[s]tatutory construction must be-
gin with the language employed by Congress and
the assumption that the ordinary meaning of *329
that language accurately expresses the legislative
purpose.” Park ‘N Fly, Inc. v. Dollar Park & Fly,
Inc., 469 U.S. 189, 194, 105 S.Ct. 658, 83 L.Ed.2d
582 (1985); see also United States v. Goodyear Tire
& Rubber Co., 493 U.S. 132, 138, 110 S.Ct. 462,
107 L.Ed.2d 449 (1989). This inquiry requires the
court to “begin[ ] with the statutory text, and end[ ]
there as well if the text is unambiguous.” BedRoc
Ltd., L.L.C. v. United States, 541 U.S. 176, 183,
124 S.Ct. 1587, 158 L.Ed.2d 338 (2004). In this re-
gard, the Supreme Court has instructed that “[t]he
plainness or ambiguity of statutory language is de-
termined by reference to the language itself, the
specific context in which that language is used, and
the broader context of the statute as a whole.”
Robinson v. Shell Oil Co., 519 U.S. 337, 341, 117
S.Ct. 843, 136 L.Ed.2d 808 (1997); see also Bd. of
Governors of the Fed. Reserve Sys. v. Dimension
Fin. Corp., 474 U.S. 361, 373-74, 106 S.Ct. 681, 88
L.Ed.2d 691 (1986); Yocum v. United States, 66
Fed.Cl. 579, 586-87 (2005). Somewhat contrary to
the observations made in AD Global, this court
finds that the language in section 6229(a) is sus-
ceptible of a straight-forward textual exegesis.

The conclusion that section 6229(a) is a minimum
period, not an independent limitations period ex-
clusive of section 6501, flows from statutory lan-
guage indicating that the period for assessing a tax
under subtitle A of the Code “shall not expire be-
fore....” By virtue of this language, section 6229(a)
ensures that the statute of limitations will not ter-
minate during the specified period, but does not in-
dicate when the assessment period ends. Supporting
this view, various lexicons define the word
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“before” as meaning “earlier in time” and “previous
to in time; earlier than.” The American Heritage
Dictionary of the English Language 161 (4th

ed.2000); see also Merriam-Webster On Line, ht-
tp://www.m-w.com/dictionary/before (as viewed on
June 12, 2006). Thus, the phrase “shall not expire
before,” by its very terms, contemplates that the
limitations period may expire “after” three years
from the date of the partnership return. See William
S. McKee, William F. Nelson & Robert L. Whit-
more, Federal Tax'n of Partnerships and Partners ¶
9.07[6][b] (2006) ( “[l]iterally, § 6229(a) does not
say that no taxes with respect to partnership items
shall be assessed after the uniform assessment peri-
od described in § 6229(a) expires”). Therefore, if,
as plaintiffs contend, section 6229(a) creates its
own separate statute of limitations, it is one without
an endpoint-an oxymoron, to be sure, unless, as ap-
pears true, section 6229(a) is merely a safe harbor
that augments section 6501. Plaintiffs' interpreta-
tion, indeed, becomes even more tangled if one fo-
cuses on the pesky word “not” in the statutory
phrase-to adopt their position, one must take lan-
guage indicating when the statute will not expire
and elliptically treat it as defining when it will ex-
pire. Suffice it to say, the language of section
6229(a) is too clear to rearrange in this fashion.

As evidence of this, courts dealing with the issue
presented have construed section 6229(a) as merely
guaranteeing a minimum, or extended, period of as-
sessment that complements the period provided in
section 6501. For example, the Federal Circuit in
Crnkovich, 202 F.3d at 1326, adopted this court's
opinion in that case, which dealt with the treatment,
under sections 6229(a) and (f), as well as section
6501(a), of an alleged settlement agreement under
section 6231(b)(1)(C).FN2 There, the court de-
scribed the interplay between these sections, thusly-

FN2. In language patterned after section
6229(a), section 6229(f) of the Code indic-
ates that that if an item becomes a nonpart-
nership item by reason of one of the events
described in section 6231(b), “the period

for assessing any tax imposed by subtitle A
which is attributable to such items (or any
item affected by such items) shall not ex-
pire before the date which is 1 year after
the date on which the items become non-
partnership items.” Section 6231(b)(1)(C)
indicates that a partnership item shall be-
come a nonpartnership item if the Secret-
ary of the Treasury or the Attorney Gener-
al “enters into a settlement agreement with
the partner with respect to such items.”

[T]he three and one-year limitations periods in
I.R.C. §§ 6229(a) and (f) do not unambiguously
define an end date for making an assessment in
that they instead use the phrase “shall not expire
before.” The failure in section 6229 to define an
end date leaves open the possibility that the *330
applicable limitations period may expire after the
periods set forth therein. Under this interpreta-
tion, the statute of limitations in Section 6501
would control if it expires after expiration of the
three and one-year periods in Section 6229. Sec-
tion 6229 would serve only to extend the assess-
ment period under Section 6501.
Id. at 1335 n. 7 (emphasis in original). More re-
cently, the Tax Court, after extensively analyzing
this issue, reached the same conclusion in Rhone-
Poulenc Surfactants & Specialties, L.P. v.
Comm'r of Internal Revenue, 114 T.C. 533, 542,
2000 WL 863142 (2000) (emphasis in original),
there opining that “[s]ection 6229 provides a
minimum period of time for the assessment of
any tax attributable to partnership items ... not-
withstanding the period provided for in section
6501, which is ordinarily the maximum period
for the assessment of any tax.” That opinion later
was approved by the D.C. Circuit in Andantech
L.L.C. v. Comm'r of Internal Revenue, 331 F.3d
972, 976 (D.C.Cir.2003), in which the court of
appeals affirmed a Tax Court decision that had
relied upon Rhone-Poulenc.FN3

FN3. In Andantech, supra, the D.C. Circuit
explained:
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There is nothing about the court's reas-
oning in Rhone-Poulenc, nor in its reli-
ance on that case here that gives us
pause. The language of § 6501 plainly
refers to all the assessments made pursu-
ant to the chapter, and specifically notes
that § 6229 may be used to extend the
period in case of partnership items. Like-
wise, the language of § 6229, rather than
simply stating a three-year statute of
limitations, indicates by the use of the
term “shall not expire” that the provision
is intended to dictate a minimum period,
but not an absolute restriction.... [W]e
find the reasoning and analysis first ap-
plied by the Tax Court in Rhone-
Poulenc, then followed in the present
case reasonable, persuasive, and ulti-
mately convincing....

331 F.3d at 977.

In arguing to the contrary, plaintiffs cite, as sup-
posedly authoritative, a variety of cases in which
courts have stated that the period for assessing a tax
with respect to a partnership item was three years
from the date the partnership return was filed. See,
e.g., Weiner, 389 F.3d at 154-55; Callaway v.
Comm'r of Internal Revenue, 231 F.3d 106, 110 (2d
Cir.2000). Each of these references is either plainly
or at least arguably obiter dicta-for example, the
court held that it lacked jurisdiction to consider this
issue in Weiner, while Callaway involved a non-
partnership item. Moreover, in terms of persuasive-
ness, each of these references is unaccompanied by
critical analysis, suggesting that the courts were not
focused on the issue involving the interplay
between sections 6229(a) and 6501.FN4 Indeed,
these are not the *331 only opinions to make glan-
cing, yet mistaken, references to section 6229(a).
Thus, in Rhone-Poulenc, the Tax Court acknow-
ledged that several of its prior opinions contained
dicta contrary to its ruling, 114 T.C. at 543 (citing
Boyd v. Comm'r of Internal Revenue, 101 T.C. 365,
370, 1993 WL 452248 (1993)). But, that court also

noted dicta in its cases that was consistent with the
result it reached. Rhone-Poulenc, 114 T.C. at
542-43; see, e.g., Harris v. Comm'r of Internal Rev-
enue, 99 T.C. 121, 131, 1992 WL 176438 (1992)
(“The section 6229 limitations period acts to extend
the limitations period otherwise available under
section 6501 when such period has otherwise ex-
pired.”), aff'd, 16 F.3d 75 (5th Cir.1994); Estate of
Quick v. Comm'r of Internal Revenue, 110 T.C.
172, 181-82, 1998 WL 113911 (1998), as supple-
mented, 110 T.C. 440, 1998 WL 341635 (1998). Be
that as it may, assuming a proper analysis here in-
volves more than judicial nose-counting, it remains
that the passing remarks in these cases neither de-
tract from, nor particularly advance, plaintiffs' posi-
tion. See Jama v. Immigration and Customs En-
forcement, 543 U.S. 335, 351 n. 12, 125 S.Ct. 694,
160 L.Ed.2d 708 (2005) (“Dictum settles nothing,
even in the court that utters it.”).FN5

FN4. Plaintiffs offer Callaway, supra, as
perhaps their strongest case, but, in fact,
that decision may be internally inconsist-
ent. There, the partner in a partnership and
his wife filed joint returns. The TMP of the
partnership entered into an agreement with
the IRS to extend indefinitely the statute of
limitations on the partnership's 1986-1988
returns. Thereafter, the partner died. On
December 23, 1991, the estate of the de-
ceased partner filed a request for a prompt
assessment, under section 6501(d), of any
taxes it owed, which, under that section,
gave the IRS 18 months from the date of
the request to assess any taxes. Under sec-
tion 6231(c)(1)(E) of the Code, the request
also had the effect of converting partner-
ship items of the estate into nonpartnership
items. The IRS completed a TEFRA audit
of the partnership and, on October 5, 1992,
issue an FPAA. A challenge to the FPAA
was filed in this court, but, in 1995, the ac-
tion was dismissed and the FPAA sus-
tained. In July of 1996, the IRS asserted
deficiencies against the estate and the de-
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cedent's wife, which led to an action in the
Tax Court.

On appeal, the Second Circuit held that
when the estate's partnership items were
converted into nonpartnership items
those items acquired the same character
with respect to the wife. Callaway, 231
F.3d at 116-19. The court found that as a
result of the conversion, the nonpartner-
ship items were subject to the statute of
limitations provisions of section 6501,
but limited by the one-year rule in sec-
tion 6229(f)(1). It thus held that the lim-
itation period for assessing taxes attrib-
utable to the converted nonpartnership
items expired on December 23, 1992,
that is, one year after the conversion. Id.
at 122. While this holding treated section
6229(f)(1) as if it established a separate
statute of limitations that trumped the
limitations in section 6501, the court, in
a footnote, suggested otherwise. There, it
hypothesized a situation in which the
partner had died on December 8, 1989,
and the estate had filed a request for
prompt assessment a day later. Under
this scenario the court indicated that
“[u]nder section 6229(f) the limitations
period on assessment attributable to the
[converted partnership items] could not
have expired sooner than December 9,
1990.” Id. at 122 n. 20 (emphasis in ori-
ginal). The court held that, under this
scenario, the actual limitations period
was controlled by section 6501-section
6501(d) would control the period for the
estate, while section 6501(a) would con-
trol that for the partner's wife. The court
concluded that “under this fact scenario,
section 6229(f) does not provide the lim-
iting date for either spouse.” Id. Thus, in
the hypothetical, the court did not treat
section 6229(f) as establishing a separate
limitations period. Apart from this, it

should be recognized that the issue
presented in Callaway is very similar to
that considered by the Federal Circuit
and this court in Crnkovich, supra.
Therefore, if the former decision is per-
suasive, as plaintiffs' claim, the latter is
all the more binding.

FN5. Searching vainly for some authority
to bolster their position, plaintiffs make
various assertions based upon IRS internal
materials that are not citable as precedent
under 26 U.S.C. § 6110(k)(3). The court
will not consider those materials. See Vons
v. United States, 51 Fed.Cl. 1 (2001).

[5] In concluding that the language of section
6229(a) was ambiguous, Judge Miller, in AD Glob-
al, relied not only on some of the aforementioned
cases, but upon the heading of that section, to wit-
“Period of limitations for making assessments.”
However, section 7806(b) of the Code strictly in-
structs that the heading of a section is utterly
without legal significance, stating:

[n]o inference, implication, or presumption of le-
gislative construction shall be drawn or made by
reason of the location or grouping of any particu-
lar section or provision or portion of this title, nor
shall any table of contents, table of cross refer-
ences, or similar outline, analysis, or descriptive
matter relating to the contents of this title be giv-
en any legal effect.”

26 U.S.C. § 7806(b). Case law makes amply clear
that this provision prohibits courts from relying on
the heading of a section in construing the language
therein. See In re Juvenile Shoe Corp. of Am., 99
F.3d 898, 901 (8th Cir.1996); Nordby Supply Co. v.
United States, 572 F.2d 1377, 1378 (9th Cir.) (per
curiam), cert. denied, 439 U.S. 861, 99 S.Ct. 182,
58 L.Ed.2d 170 (1978); Motor Fuel Carriers, Inc.
v. United States, 190 Ct.Cl. 385, 420 F.2d 702, 707
(1970); Cinergy Corp. v. United States, 55 Fed.Cl.
489, 503 n. 22 (2003); see also United States v. Re-
organized CF & I Fabricators of Utah, Inc., 518
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U.S. 213, 223, 116 S.Ct. 2106, 135 L.Ed.2d 506
(1996) (recognizing this principle); 13 Mertens
Law of Fed. Income Tax'n § 46:15 n. 15 (2006)
(“[t]he title of the provision has no legal effect in
construing the statute”).FN6 Of course, in many
ways, this is much ado about nothing, for even if
one were to credit this title, it does not indicate that
the period prescribed in section 6229 is, in any
way, exclusive. FN7

FN6. In this regard, the Code incorporates,
in part, the “wise rule that the title of a
statute ... cannot limit the plain meaning of
the text.” Bhd. of R.R. Trainmen v. Bal-
timore & Ohio R.R. Co., 331 U.S. 519,
528-29, 67 S.Ct. 1387, 91 L.Ed. 1646
(1947); see also United States v. Minker,
350 U.S. 179, 185, 76 S.Ct. 281, 100 L.Ed.
185 (1956). Section 7806 derives from the
Act of Feb. 10, 1939, ch. 2, § 6, 53 Stat.
1a, which provided a similar restriction in
the interpretation of the 1939 Code. Since
that Code was a compilation of prior laws,
the codifiers' characterization of statutory
effect was deemed an uncertain guide to
congressional meaning. See United States
v. Dixon, 347 U.S. 381, 385-86, 74 S.Ct.
566, 98 L.Ed. 785 (1954).

FN7. If the court were to credit this title,
notwithstanding section 7806(b), it seem-
ingly also would have to give effect to the
cross-reference in section 6501(n)(2),
which provides that “[f]or extension of
period in the case of partnership items (as
defined in section 6231(a)(3)), see section
6229.” However, reliance on such cross-
references is precluded by section 7806(a)
of the Code.

*332 [6] 2. In this regard, the language of section
6229(a) is far from unique. The same essential
words-“shall not expire before”-are employed in a
dozen or more Code provisions, including several
others within section 6229, all of which work either
to suspend or extend periods of limitation otherwise

applicable.FN8 These provisions have consistently
been construed to be ameliorative, not prohibitive,
that is, they do not represent exclusive statutes lim-
iting the IRS, but rather minimum periods that Con-
gress has prescribed to ensure that the IRS has suf-
ficient time to perform certain tasks, including scru-
tinizing particular types of transactions. This view
is well-demonstrated in a broad universe of legislat-
ive history,FN9 regulations,FN10 and cases.FN11

This court catalogued some of *333 these authorit-
ies in AD Global, ultimately concluding that
“[p]laintiff has not cited to the court's satisfaction
any provision in which Congress uses the ‘shall not
expire before’ language to trump section 6501(a)'s
more general rule on the time limit of assessments.”
67 Fed.Cl. at 675.

FN8. See, e.g., 26 U.S.C. §§ 45H(f)(4)(A)
(additional limitations period for assess-
ments relating to credit for production of
low sulfur diesel fuel); 118(d)(1) (same for
assessments relating to contributions to
capital); 183(e)(4) (same for assessments
relating to activities not engaged in for
profit); 409(n)(2)(C) (same for assessments
relating to tax credit employee stock own-
ership plans); 453(e)(8) (same for assess-
ments relating to first disposition of prop-
erty associated with installment sale);
617(a)(2)(C) (same for assessments relat-
ing to elections or revocation of elections
relating to certain mining exploration ex-
penditures); 1033(a)(2)(C)(i) (same for as-
sessments relating to property compulsor-
ily or involuntarily converted); 1042(f)(1)
(same for assessments relating to sale of
qualified replacement property);
2032A(f)(1) (same for assessments relating
to disposal of property used in farming or
trade or business); 6229(e)(2)(B) (same for
assessments relating to unidentified part-
ners); 6229(f)(1) (same for assessments re-
lating to items that become nonpartnership
items); 6241(c)(2)(C) (same for assess-
ments relating to adjustments in partner's

Page 10
71 Fed.Cl. 324, 97 A.F.T.R.2d 2006-2936, 2006-1 USTC P 50,352
(Cite as: 71 Fed.Cl. 324)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case: 09-2353   Document: 18    Date Filed: 03/23/2010    Page: 124

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1996138597
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1996138597
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0108303&FindType=Y&SerialNum=0284678765
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0108303&FindType=Y&SerialNum=0284678765
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS6229&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1947114450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1947114450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1947114450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1947114450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1947114450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1956130981
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1956130981
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1956130981
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1956130981
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS7806&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1954120812
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1954120812
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1954120812
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1954120812
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS7806&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6501&FindType=L&ReferencePositionType=T&ReferencePosition=SP_1dc4000013763
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS6229&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS6229&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS7806&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS6229&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS6229&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS6229&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6501&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=613&FindType=Y&ReferencePositionType=S&SerialNum=2007326984&ReferencePosition=675
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS45H&FindType=L&ReferencePositionType=T&ReferencePosition=SP_ae0d0000c5150


distributive share of partnership item);
6251(c) (same for assessments relating to
certain administrative adjustments of part-
nership items); 6330(e)(1) (suspension of
certain limitation periods pending hearing
before levy); 6503(c) (suspension of cer-
tain limitation periods where taxpayer out-
side the United States for more than six
months); see also 26 U.S.C. §§ 1314(b),
6230(a)(3)(A); 26 U.S.C. § 1034(j) (1996).
This same language also has been em-
ployed to extend limitations provisions in
numerous tax transition provisions. See,
e.g., Pub.L. No. 99-514, tit. XVIII, §
1879(q)(3), 100 Stat.2085, 2912 (1986);
Pub.L. No. 95-600, tit. I, § 157(h)(3)(B),
92 Stat. 2763, 2808 (1978), as amended by
Pub.L. No. 96-222, tit. I, § 101(a)(14)(D),
94 Stat. 194, 205 (1980); Pub.L. No. 95-30
, tit. III, § 301(d), 91 Stat. 126, 152 (1977).

FN9. As to § 617(a)(2)(C): S.Rep. No.
89-1377, at 12 (1966) (“The provisions of
such sections will not limit the assessment
of deficiencies during any period of limita-
tions otherwise provided by or pursuant to
law but only provide an additional period
for the assessment of a deficiency.”);
H.R.Rep. No. 89-1237, at 7 (1966) (same);
as to § 2032A(f)(1): H.R.Rep. No.
94-1380, at 27 (1976), U.S.Code Cong. &
Admin.News 1976, pp. 3356, 3381 (“[t]he
bill provides for an extension of the stat-
utory period for assessment”); as to §
6503(c): S.Rep. No. 89-1708, at 25 (1966),
U.S.Code Cong. & Admin.News 1966, pp.
3722, 3746 (section provides for
“suspension of the period of limitations
during the period of the taxpayer's absence
from the country rather than that of the
property”).

FN10. See 26 C.F.R. §§ 1.118-2(e) (§
118(d)(1) extends limitations period where
taxpayer treats amount as contribution to

capital); 1.617-1(c)(3) (describing §
617(a)(2)(C) as relating “to [an] extension
of the period of limitations for the assess-
ment of any deficiency attributable to an
election or revocation of an election under
section 617(a)”); 1.617-1(c)(1) (same).

FN11. As to § 183(e)(4): Wadlow v.
Comm'r of Internal Revenue, 112 T.C. 247,
251-52, 1999 WL 292220 (1999) (§
183(e)(4) effectuates a suspension of the
statute of limitation); Crawford v. Comm'r
of Internal Revenue, 97 T.C. 302, 307 & n.
3, 1991 WL 174149 (1991) (under §
183(e)(4), “[t]he usual period for assessing
tax is extended to accommodate the
delayed determination;” noting
“[n]umerous Code provisions specially ex-
tend period of limitations otherwise applic-
able”); Follum v. United States, 1999 WL
250746 at *6 (W.D.N.Y.), aff'd, 199 F.3d
1322 (2d Cir.1999); as to §
1033(a)(2)(C)(i): Myers v. United States,
1972 WL 3167 at *11 (S.D.Cal.1972); Au
Hoy v. Comm'r of Internal Revenue, 58
T.C. 201, 205, 1972 WL 2442 (1972); as to
§ 1034(j): Pilaria v. Comm'r of Internal
Revenue, 84 T.C.M. 305, 308 (2002) (“sec-
tion 1034(j) in turn grants the Commis-
sioner an extended period of time within
which to assess any deficiency attributable
to gain from the sale or exchange property
that the taxpayer has characterized as his
principal residence”); Scherr v. Comm'r of
Internal Revenue, 61 T.C.M.2049, 2052
(1991); as to § 2032A(f)(1): LeFever v.
Comm'r of Internal Revenue, 100 F.3d 778,
789-90 (10th Cir.1996); Stovall v. Comm'r
of Internal Revenue, 101 T.C. 140, 150-51,
1993 WL 283325 (1993); as to §
6229(e)(2)(B): Costello v. United States,
765 F.Supp. 1003, 1006-07 (C.D.Cal.1991)
(“That section tolls the regular statute of
limitations on assessment of taxes against
partners in cases where a partner's name is
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not furnished on the partnership return.”);
as to § 6330(e)(1): Holliday v. Comm'r of
Internal Revenue, 88 T.C.M. 41, 43
(2004); as to § 6503(c): McAuley v. United
States, 525 F.2d 1108, 1112 (9th Cir.1975)
(§ 6503(c) provides for suspension of the
period of limitations for collection of the
tax where taxpayer is outside of U.S. for
more than six months); United States v.
Verlinsky, 459 F.2d 1085, 1087-88 (5th
Cir.1972) (same); In re Gore, 182 B.R.
293, 304 (Bkrtcy.N.D.Ala.1995) (same).

Had Congress intended to establish an absolute bar
in section 6229(a), it surely knew how to do so us-
ing language commonly employed in other Code
provisions. Unlike section 6229(a), the latter limita-
tion provisions leave little doubt as to their import,
as they clearly indicate that a given action must oc-
cur “within” a certain number of years after a tax
event. See 26 U.S.C. §§ 6501(a) (“the amount of
any tax imposed by this title shall be assessed with-
in 3 years after the return was filed.”); 6502(a)
(prescribing certain collection techniques available
“only if the levy is made or the proceeding begun ...
within 10 years after the assessment of the tax”);
see also, e.g., 26 U.S.C. §§ 6531 (period of limita-
tions on criminal prosecutions); 6532(b) (period of
limitations on suits to recover erroneous refunds);
6696(d)(1) (period for assessing certain penalties).
Several courts, indeed, have been struck by the
stark contrast between section 6229(a) and these
other clear statutes of limitations. In this regard, for
example, Crnkovich distinguished section 6229(a)
from section 6501(a), noting that the latter section
“unambiguously states that the IRS has only three
years to make an assessment (‘any tax ... shall be
assessed within 3 years.’).” 202 F.3d at 1335 n. 7;
see also AD Global, 67 Fed.Cl. at 673 (section
6229(a) “does not use language traditionally associ-
ated with statutes of limitations”); Rhone-Poulenc,
114 T.C. at 545 (“if Congress had intended to cre-
ate a completely separate statute of limitations for
assessments attributable to partnership and affected
items, the drafters of section 6229 would have

tracked the language of section 6501(a)”); Pennell,
supra, at ¶ 20.08[1] (“This language of [section
6229(a) ] pointedly is different from the language
in the general limitation statute that states that tax
‘shall be assessed within three years' from the
stated date.”).

3. Accordingly, plaintiffs' textual arguments do not
withstand close scrutiny. And they stumble on still
harder ground in the face of the statute's legislative
history. While the court in AD Global found that
history generally unhelpful, this court believes that
it strongly supports the reading of that section that
derives from its plain meaning.

For one thing, the legislative history confirms that
an overriding purposes of TEFRA was to facilitate
the audits of large partnerships. As noted by the
Third Circuit, “[t]he TEFRA partnership provisions
were enacted ... in response to the ‘mushrooming
administrative problems experienced by the Internal
Revenue Service in auditing returns of partnerships,
particularly tax shelter partnerships with numerous
partners.’ ” Rhone-Poulenc Surfactants and Spe-
cialties, L.P. v. Comm'r of Internal Revenue, 249
F.3d 175, 178 (3rd Cir.2001) (quoting Boyd, 101
T.C. at 368).FN12 Yet, under plaintiffs' interpreta-
tion of section 6229(a), the IRS most likely would
have not more, but less time to assert deficiencies
against individual partners than before the passage
of TEFRA, particularly in situations involving tax
shelter partnerships with numerous partners. That is
because plaintiffs claim that, under section 6229(d),
*334 the issuance of an FPAA does not suspend the
individual statute of limitations under section
6501(a). Under this view, the IRS would be obliged
either to (i) issue the FPAA, complete all litigation
with respect thereto (with the partnership incentiv-
ized to delay that litigation), and issue an individual
notice of deficiency all prior to the running of the
section 6501(a) limitations period; or (ii) attempt to
bypass the TEFRA partnership rules altogether and
issue the partner an individual notice of deficiency
prior to resolving the partnership issues. The Tax
Court, in fact, has indicated that the latter scenario
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is not authorized by the Code. See GAF Corp. v.
Comm'r of Internal Revenue, 114 T.C. 519, 527-28,
2000 WL 863148 (2000). Accordingly, one must
conclude that if plaintiffs are right, Congress mis-
fired-that is, it enacted provisions that decrease
compliance, while making the administration of the
tax laws more difficult than before TEFRA. But, of
course, plaintiffs' interpretation finds no support in
the language Congress actually enacted-language
that, in fact, appears to be consonant with the pur-
poses identified in the legislative history.

FN12. See also H.R. Conf. Rep. No.
97-760, at 599-600 (TEFRA designed “to
promote increased compliance and more
efficient administration of the tax laws.”);
Tax Compliance Act of 1982 and Related
Legislation: Hearing on H.R. 6300 Before
the House Comm. on Ways and Means,
97th Cong., 2d Sess. 80-81 (1982)
(statement of John E. Chapoton, Assistant
Sec'y of the Treasury for Tax Policy); Staff
of the Jt. Comm. on Tax'n, 97th Cong., 2d
Sess., General Explanation of the Revenue
Provisions of the Tax Equity and Fiscal
Responsibility Act of 1982 (hereinafter
“TEFRA Blue Book”), at 267-68
(Comm.Print.1982); Maxwell v. Comm'r of
Internal Revenue, 87 T.C. 783, 787, 1986
WL 22033 (1986).

Indeed, since 1992, various Congressional tax-
writing committees have repeatedly stated they in-
tended section 6229(a) to be an extension of the
limitations period in section 6501, rather than a
separate period of limitations. The earliest vintage
of these comments may be found in two 1992 re-
ports of the House Ways and Means and Senate
Finance Committees, respectively, dealing with
bills that would have modified section 6229. These
reports describe “current law” by stating that “[t]he
period for assessing tax with respect to partnership
items generally is the longer of the periods
provided by section 6229 or section 6501.”
H.R.Rep. No. 102-631, at 142, 145 (1992); 138

Cong. Rec. 21045, 21089 (1992) (Technical Ex-
planation of Finance Committee amendment); see
also H.R. Conf. Rep. No. 102-1034, at 883, 885
(1992); H.R. Conf. Rep. No. 102-461, at 517, 520
(1992). The same statements were reiterated by the
House Committee in 1993 and 1995. See H.R.Rep.
No. 103-353, at 69, 71 (1993); H.R.Rep. No.
104-280(II), at 443, 445 (1995). To be sure, the
bills that the 1992, 1993 and 1995 reports accom-
panied were not enacted. But, the same statement
characterizing current law reappeared, haec verba,
in multiple committee reports filed in 1997, when
provisions from these earlier bills amending section
6229 were finally enacted by Congress as part of
the Taxpayer Relief Act of 1997, Pub.L. No.
105-34, §§ 1233(b), 1235(a), 111 Stat. 788,
1024-25. See S.Rep. No. 105-33, at 256, 258
(1997); H.R.Rep. No. 105-148, at 589, 591 (1997);
H.R. Conf. Rep. No. 105-220, at 680, 682 (1997),
U.S.Code Cong. & Admin.News 1997, pp. 678,
983, 1129, 1492, 1494. Critically, it is the version
of section 6229, as amended in 1997, that applies to
the case sub judice. See Pub.L. No. 105-34, at §
1233(d) (effective date provision).

In AD Global, Judge Miller treated these reports,
including the 1997 reports, as “subsequent” legis-
lative history, and indicated that they would “not be
accorded any weight.” 67 Fed.Cl. at 685. In this re-
gard, she undoubtedly relied, albeit sub silentio, on
the premise that “[t]he views of a subsequent Con-
gress form a hazardous basis for inferring the intent
of an earlier one.” United States v. Philadelphia
Nat. Bank, 374 U.S. 321, 348-49, 83 S.Ct. 1715, 10
L.Ed.2d 915 (1963); see also Russello v. United
States, 464 U.S. 16, 26, 104 S.Ct. 296, 78 L.Ed.2d
17 (1983). But, in this court's view, this is not a
case in which that rule should apply. At the least,
the 1997 reports must be accorded significant
weight as they represent the contemporaneous
views of the Congress that enacted the amended
version of section 6229 applicable to this case.
FN13 Those views thus were expressed neither
with respect to failed legislation, cf. Cent. Bank of
Denver, N.A. v. First Interstate Bank of Denver,
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N.A., 511 U.S. 164, 187, 114 S.Ct. 1439, 128
L.Ed.2d 119 (1994), nor in the course of Congress'
amending some entirely different provision of *335
the Code, cf. Huffman v. Office of Pers. Mgmt., 263
F.3d 1341, 1347 & n. 1 (Fed.Cir.2001). See also T.
Alexander Aleinikoff, Updating Statutory Interpret-
ation, 87 Mich. L.Rev. 20, 41 n. 96 (1988). Rather,
they were made-successively, in the House, Senate
and Conference reports-by the same Congress that
enacted intertwining amendments to the very provi-
sion being applied here. In analogous settings,
courts repeatedly have accorded “great” or
“significant” weight to an amending Congress' in-
terpretation of the underlying statute-as well they
should. FN14

FN13. To be sure, Congress did not amend
subsection (a) of section 6229 as part of
the 1997 Act. However, it modified sub-
section (f) and added subsection (h) to the
statute, both of which reference the period
described in subsection (a). Accordingly,
Congress did not merely express its views
regarding a prior statute, but actually acted
upon those views in modifying provisions
that interact directly with section 6229(a).

FN14. See, e.g., Bufferd v. Comm'r of In-
ternal Revenue, 506 U.S. 523, 530 n. 10,
113 S.Ct. 927, 122 L.Ed.2d 306 (1993);
Bowen v. Yuckert, 482 U.S. 137, 148-52,
107 S.Ct. 2287, 96 L.Ed.2d 119 (1987)
(interpreting the Social Security Act in
light of the Social Security Disability Be-
nefits Reform Act of 1984); Red Lion
Broadcasting Co. v. FCC, 395 U.S. 367,
380-81 & n. 8, 89 S.Ct. 1794, 23 L.Ed.2d
371 (1969); United States v. Kay, 359 F.3d
738, 752 (5th Cir.2004); Evergreen Pres-
byterian Ministries, Inc. v. Hood, 235 F.3d
908, 929 n. 26 (5th Cir.2000); United
States v. Waste Indus., Inc., 734 F.2d 159,
166 (4th Cir.1984); see also Cipollone v.
Liggett Group, Inc., 505 U.S. 504, 539-40,
112 S.Ct. 2608, 120 L.Ed.2d 407 (1992)

(Blackmun, J., concurring, in part, and dis-
senting, in part); 2B Norman J. Singer,
Sutherland: Statutes and Statutory Con-
struction (hereinafter Sutherland) § 49.11
(6th ed. 2000) (“Where a former statute is
amended ... a number of courts have held
that such amendment or subsequent legis-
lation is strong evidence of legislative in-
tent of the first statute.”). As noted by one
commentator, “where the operation of the
statute being enacted depends in turn upon
the construction of a prior statute, [the]
specific and official expression [in com-
mittee reports] of what the prior statute is
assumed to mean is integral to the current
enactment and should be treated as author-
itative and controlling.” Bradford L. Fer-
guson, Reexamining the Nature and Role
of Tax Legislative History in Light of the
Changing Realities of the Process, 67
Taxes 804, 821 (1989); see also Heublein,
Inc. v. United States, 996 F.2d 1455, 1465
n. 4 (2d Cir.1993).

Moreover, even were we not dealing with the re-
ports that accompany amendments of the very sec-
tion at issue-as in the 1992, 1993 and 1995 reports-
it is simply untrue that subsequent legislative his-
tory is wholly irrelevant, at least where it sheds
light on allegedly ambiguous language. As the Su-
preme Court stated in Seatrain Shipbuilding Corp.
v. Shell Oil Co., 444 U.S. 572, 596, 100 S.Ct. 800,
63 L.Ed.2d 36 (1980), “while the views of sub-
sequent Congresses cannot override the unmistak-
able intent of the enacting one, such views are en-
titled to significant weight and particularly so when
the precise intent of the enacting Congress is ob-
scure.” See also NLRB v. Bell Aerospace Co., 416
U.S. 267, 275, 94 S.Ct. 1757, 40 L.Ed.2d 134
(1974); Heublein, 996 F.2d at 1465; United States
v. Ne. Pharm. & Chem. Co., Inc., 810 F.2d 726, 741
(8th Cir.1986), cert. denied, 484 U.S. 848, 108
S.Ct. 146, 98 L.Ed.2d 102 (1987); Hinck v. United
States, 64 Fed.Cl. 71, 81 n. 17 (2005), aff'd, 446
F.3d 1307 (Fed.Cir.2006). Of course, owing to the
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preferred method of interpreting a statute through
its plain language, subsequent legislative history is
less readily employed where the language of a stat-
ute is clear and unambiguous; but, it certainly con-
stitutes a prophylactic against adopting a tortured
reading of an otherwise plain statute. See Zedner v.
United States, 547 U.S. 489, ---- - ----, 126 S.Ct.
1976, 1985-86, 164 L.Ed.2d 749 (2006); S.E. C. v.
J.W. Barclay & Co., Inc., 442 F.3d 834, 842 & n.
10 (3d Cir.2006); Yang v. Cal. Dept. of Soc. Servs.,
183 F.3d 953, 960-61 (9th Cir.1999); Pennington
Seed, Inc. v. United States, 10 F.3d 6, 11
(D.C.Cir.1993). And, in that regard, this earlier le-
gislative history serves a useful purpose here.

In the case sub judice, the views of “subsequent”
Congresses are far from “hazardous,” as they only
reinforce the intent of the originally-enacting legis-
lature. In the case of the 1997 reports, those views,
of course, were not subsequent at all, but the con-
temporaneous views of the Congress that passed the
operative version of the statute. As such, unlike
most of the tangential legislative history that was
proffered to Judge Miller in AD Global, the legis-
lative history referenced above, particularly that of
1997, could not be clearer and is entitled to signi-
ficant weight. And it leaves no doubt that section
6229 augments, but does not supplant, the basic
statute of limitations of section 6501 of the Code.
FN15

FN15. As the plaintiff did in AD Global,
see 67 Fed.Cl. at 690, plaintiffs emphasize
language in the Joint Committee's Sum-
mary of TEFRA that states: “The period of
limitations for assessments attributable to
partnership items generally is the later of 3
years from the filing of the partnership re-
turn or the last day for filing such re-
turn....” Staff of the Jt. Comm. on Tax'n,
97th Cong., 2d Sess., Summary of the Rev-
enue Provisions of H.R. 4961 (the Tax
Equity and Fiscal Responsibility Act of
1982) at 61 (1982). While the Supreme
Court in Fed. Power Comm'n v. Memphis

Light, Gas & Water Div., 411 U.S. 458,
472, 93 S.Ct. 1723, 36 L.Ed.2d 426 (1973),
referred to a particular “Blue Book” as a
“compelling contemporary indication” of
congressional intent, the Federal Circuit
more recently stated that “[a]s a post-
enactment explanation, the Blue Book in-
terpretation is entitled to little weight.”
Fed. Nat'l Mortgage Ass'n v. United States,
379 F.3d 1303, 1309 (Fed.Cir.2004). These
two opinions are reconcilable, as they
merely reflect that the relative value of a
given Blue Book stems from the extent to
which it accurately provides a compass to
more definitive sources of legislative his-
tory, such as committee reports. Estate of
Hutchinson v. Comm'r of Internal Revenue,
765 F.2d 665, 669-70 (7th Cir.1985) (Blue
Book explanations are entitled to weight
when consistent with other evidence of le-
gislative intent); see also AD Global, 67
Fed.Cl. at 678 n. 27 (citing additional
cases cautioning about relying on such
summaries absent independent support in
legislative history). Here, an examination
of legislative history fails to unearth any-
thing in reliable sources that supports the
language employed in the above quote
from the TEFRA Blue Book. By comparis-
on, the Blue Book for the 1997 Act-again
the statute applied herein-repeats the ac-
companying 1997 reports in stating: “The
period for assessing tax with respect to
partnership items generally is the longer of
the periods provided by section 6229 or
section 6501.” See Staff of the Jt. Comm.
on Tax'n, 105th Cong., 1st Sess., General
Explanation of Tax Legislation Enacted in
1997, at 372, 375 (1997).

*336 4. Redoubling their efforts to inject ambiguity
into the statute that does not exist, plaintiffs assert
that not treating section 6229 as a fixed statute of
limitations creates a number of interaction prob-
lems with other TEFRA provisions. Of course,
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since the statutory language appears clear and the
legislative history even more so, it is far from ap-
parent that this court could depart from the lan-
guage that Congress actually enacted even if it cre-
ated disfunctionality. As the Supreme Court has ad-
monished-

But the fact that Congress might have acted with
greater clarity or foresight does not give courts a
carte blanche to redraft statutes in an effort to
achieve that which Congress is perceived to have
failed to do. “There is a basic difference between
filling a gap left by Congress' silence and rewrit-
ing rules that Congress has affirmatively and spe-
cifically enacted.” Mobil Oil Corp. v. Higgin-
botham, 436 U.S. 618, 625[, 98 S.Ct. 2010, 56
L.Ed.2d 581] (1978).... “Going behind the plain
language of a statute in search of a possibly con-
trary congressional intent is ‘a step to be taken
cautiously’ even under the best of circum-
stances.” Am. Tobacco Co. v. Patterson, 456 U.S.
63, 75[, 102 S.Ct. 1534, 71 L.Ed.2d 748] (1982)
(quoting Piper v. Chris-Craft Indus., 430 U.S. 1,
26[, 97 S.Ct. 926, 51 L.Ed.2d 124] (1977)).
When even after taking this step, nothing in the
legislative history remotely suggests a congres-
sional intent contrary to Congress' chosen words,
... any further steps take the courts out of the
realm of interpretation and place them in the do-
main of legislation.

United States v. Locke, 471 U.S. 84, 95-96, 105
S.Ct. 1785, 85 L.Ed.2d 64 (1985) (parallel citations
omitted); see also United States v. Lund, 853 F.2d
242, 247 (4th Cir.1988). In short, “[w]e can only
take the Code as we find it and give it as great an
internal symmetry and consistency as its words per-
mit.” United States v. Olympic Radio & Television,
Inc., 349 U.S. 232, 236, 75 S.Ct. 733, 99 L.Ed.
1024 (1955); see also United States v. Correll, 389
U.S. 299, 306-07, 88 S.Ct. 445, 19 L.Ed.2d 537
(1967) (The courts “do not sit as a committee of re-
vision to perfect the administration of the tax
laws.”).FN16 Fortunately, like the Carrollian Jab-
berwock, the interaction concerns raised by

plaintiffs ultimately prove a fiction.

FN16. This is not to say that a court
should-or this court would-blithely adopt
an interpretation of one section of the Code
that renders another superfluous. See Wein-
berger v. Hynson, Westcott & Dunning,
Inc., 412 U.S. 609, 633, 93 S.Ct. 2469, 37
L.Ed.2d 207 (1973).

Those concerns fall into four, somewhat overlap-
ping, categories. In several instances, plaintiffs
strain further the language of various subsections of
sections 6229 and 6501 in an effort to raise specters
that simply do not exist. Applied as written, all of
the cited provisions work smoothly with an inter-
pretation that treats section 6229(a) as an alternat-
ive*337 minimum period of limitations.FN17 On
other counts, plaintiffs assert that adoption of de-
fendant's interpretation would render other Code
provisions superfluous. But, a careful review re-
veals that each of the identified provisions actually
serve independent purposes and are not surplusage.
FN18 In yet other instances, plaintiffs erect straw-
man propositions-principally, that the TEFRA pro-
visions were intended to create absolute uniformity
in the tax treatment (and limitations periods) of
partners-that are overstatements. The failure of the
TEFRA provisions, as interpreted by defendant, to
live up to these false expectations thus demon-
strates nothing. See AD Global, 67 Fed.Cl. at 676.
FN19 Perhaps most ironic of these claims are those
premised upon sections 6229(f) and (h), which were
amended and enacted, respectively, by the 1997
Act. Plaintiffs manage to invoke these provisions
while donning blinders to the accompanying legis-
lative history, which, of course, explicitly indicates
that Congress interpreted section 6229(a) in the
precise fashion that defendant contends. This ap-
proach obviously is a non sequitur. But, it serves to
emphasize the relevance and importance of what
plaintiffs elsewhere erroneously denigrate as
“subsequent” legislative history. In short, as every
other court to consider these claims has found,
plaintiffs' supposed interaction problems are little
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more than gewgaw and gimcrack, holding none of
the interpretative value plaintiffs would offer. See
AD Global, 67 Fed.Cl. at 676 (finding similar inter-
action arguments to be “unpersuasive”); Rhone-
Poulenc, 114 T.C. at 544-45 (“None of the cited
sections are inconsistent with our interpretation that
section 6229 provides an alternative minimum peri-
od of limitations.”).

FN17. In this regard, plaintiffs make much
of the fact that certain paragraphs in sec-
tion 6229 refer to the period in subsection
(a) as “expir[ing],” see 26 U.S.C. §§
6229(e)(2)(B), 6229(f)(1), or “running,”
see 26 U.S.C. § 6229(h). But, each of these
provisions also makes sense if the period
in subsection (a) is a treated as a minimum
period, as defendant contends. See Rhone-
Poulenc, 114 T.C. at 544 (reaching a simil-
ar conclusion).

FN18. For example, plaintiffs assert that
defendant's reading of section 6229(a)
would render section 6229(b)(3) superflu-
ous. The latter paragraph provides that
“[a]ny agreement under section 6501(c)(4)
shall apply with respect to the period de-
scribed in subsection (a) only if the agree-
ment expressly provides that such agree-
ment applies to tax attributable to partner-
ship items.” Plaintiffs contend that, if, as
defendant argues, section 6501(a) applied
to partnership items, then an agreement to
extend that period would automatically ap-
ply to partnership items, even without sec-
tion 6229(b)(3). However, as the Tax
Court noted in Rhone-Poulenc, 114 T.C. at
549-50, extension agreements under sec-
tion 6501(c)(4) do not necessarily apply to
entire tax years, but may apply to particu-
lar items on a return, with section
6229(b)(3) providing a “default rule” for
interpreting such extensions. Under these
circumstances, the court concluded that
treating section 6229(a) as providing a

minimum period for assessment does not
render section 6229(b)(3) “superfluous.”
Id.; see also AD Global, 67 Fed.Cl. at 676
(relying upon Rhone-Poulenc in finding
this reading of section 6229(b)(3)
“possible”). Moreover, plaintiffs do not ex-
plain why, if they are correct, there is a
need for a provision, such as section
6229(b)(3), that plainly targets the interac-
tion between section 6229(a) and section
6501. See Rhone-Poulenc, 114 T.C. at 550
(discussing this).

FN19. Even a cursory reading of the Code
reveals that Congress recognized that part-
ner-specific limitations issues could arise
that would require certain partnership is-
sues to be dealt with on an individual part-
ner basis. For example, section
6226(d)(1)(B) permits individual partners
to intervene in a partnership proceeding to
assert that the period for assessing tax
against them has expired. Different limita-
tions provisions might also apply to indi-
vidual partners in the case of fraudulent
partnership returns, see 26 U.S.C. §
6229(c)(1), and to those partners in bank-
ruptcy, see 26 U.S.C. § 6229(h).

Moreover, as the Tax Court noted in Rhone-
Poulenc, plaintiffs' interpretation of section 6229
brings its own interpretational baggage. Under that
interpretation, a partner who does not file a tax re-
turn could escape taxation on partnership items or
items affected thereby. Under section 6501(c)(3) of
the Code, the period for assessing taxes does not
run with respect to nonfilers. Section 6229(c)(3)
provides that where no partnership return is filed,
the tax attributable to partnership items (or affected
items) may be assessed at any time. However, un-
like section 6501, section 6229 does not contain
any provision that would toll the limitations period
in section 6229(a) for a partner who fails to file his
individual return. Accordingly, if plaintiffs are
right, a nonfiling partner might escape taxation on
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partnership *338 items altogether or at least would
have the potential benefit of requiring the IRS to
conduct an audit without return information, obvi-
ously a result that Congress did not intend to confer
on nonfilers. See Rhone-Poulenc, 114 T.C. at 550
(“Section 6229 contains no [provision holding open
the limitations period] for partners who fail to file
their own returns. This is undoubtedly because the
applicable section 6501 period never begins to run
for a nonfiling partner.”).FN20

FN20. Under plaintiffs' view, similar co-
ordination problems would result if the
partnership filed its information return on
time, while a partner filed his return late.
While, under section 6501(a), the statute of
limitations on assessment against the part-
ner would not run until 3 years after he
filed his return, the IRS, under plaintiffs'
misconceived interpretation of section
6229(a), could be required to make an as-
sessment against such an individual relat-
ing to partnership items even before he
filed his return.

5. Finally as to this issue, the court notes that con-
siderable portions of the parties' briefs are dedic-
ated to whether the question presented is illumin-
ated by various canons of construction, particularly
several unique to the Code. Judge Miller, of course,
based her opinion, in part, on one these canons-that
statute of limitations must be strictly construed in
favor of the United States. See AD Global, 67
Fed.Cl. at 693 (citing Badaracco v. Comm'r of In-
ternal Revenue, 464 U.S. 386, 391, 104 S.Ct. 756,
78 L.Ed.2d 549 (1984) (involving a construction of
section 6501(a)); see also E.I. DuPont De Nemours
& Co. v. Davis, 264 U.S. 456, 462, 44 S.Ct. 364, 68
L.Ed. 788 (1924)). Plaintiffs, for their part, invoke
cases indicating that tax statutes ought not be exten-
ded “by implication beyond the clear import of the
language used.” Gould v. Gould, 245 U.S. 151, 153,
38 S.Ct. 53, 62 L.Ed. 211 (1917). But, while
plaintiffs attempt to cast the latter canon as all-
encompassing-trumping virtually all other interpret-

ative rules-that notion is belied not only by the spe-
cific ruling and facts in Badaracco, but also by the
Supreme Court's insistence that: (i) the Code's
definition of income should be “given a liberal con-
struction ... in recognition of the intention of Con-
gress to tax all gains except those specifically ex-
empted,” Comm'r of Internal Revenue v. Glenshaw
Glass, 348 U.S. 426, 430, 75 S.Ct. 473, 99 L.Ed.
483 (1955), see also Irwin v. Gavit, 268 U.S. 161,
168, 45 S.Ct. 475, 69 L.Ed. 897 (1925); (ii) that de-
ductions “depend[ ] upon legislative grace” and are
allowed “only as there is clear provision therefor,”
New Colonial Ice Co. v. Helvering, 292 U.S. 435,
440, 54 S.Ct. 788, 78 L.Ed. 1348 (1934), see also
INDOPCO, Inc. v. Comm'r of Internal Revenue,
503 U.S. 79, 84, 112 S.Ct. 1039, 117 L.Ed.2d 226
(1992), which rule also has been applied to tax
credits, see Inland Steel Co. v. United States, 230
Ct.Cl. 314, 677 F.2d 72, 79 (1982) (per curiam);
and (iii) that “exemptions from taxation are to be
construed narrowly,” Bingler v. Johnson, 394 U.S.
741, 752, 89 S.Ct. 1439, 22 L.Ed.2d 695 (1969),
see also Comm'r of Internal Revenue v. Jacobson,
336 U.S. 28, 48-49, 69 S.Ct. 358, 93 L.Ed. 477
(1949).FN21 In short, a flight of Supreme Court
cases suggests that there is precious left in the Code
that is subject to plaintiffs' generic rule. At all
events, most certainly, the rule plaintiffs invoke is
not broad enough to require a court to adopt a stat-
utory construction that finds no support in the lan-
guage of the relevant statute or the structure of the
Code, that is flatly contradicted by the relevant le-
gislative history, and that has been rejected by
every court to consider the matter squarely. And
that is this case.

FN21. See generally, Steven R. Johnson,
“The Canon that Tax Penalties Should be
Strictly Construed,” 3 Nev. L.J. 495,
495-96 (2003) (summarizing these and oth-
er canons applicable to tax statutes).

While the court believes that Judge Miller chose
wisely among the available canons, the foregoing
analysis suggests that this case does not hang on
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such a fine distinction. Rather, while the statute un-
doubtedly could be clearer, the issue here still
comes down to a much more staunch interpretative
rule, one that is applicable to all forms of federal le-
gislation, even taxing acts-“ ‘the plain, obvious and
rational meaning of a statute is always to be pre-
ferred.’ ” Old Colony R.R. Co. v. Comm'r of Intern-
al Revenue, 284 U.S. 552, 560, 52 S.Ct. 211, 76
L.Ed. 484 (1932) (quoting Lynch v. Alworth-Steph-
ens Co., 267 U.S. 364, 370, 45 S.Ct. 274, 69 L.Ed.
660 (1925)). As this court once said, in words *339
that resonate equally here, “the welter of construc-
tion canons aside, the objective here must be to ef-
fectuate, rather than defeat, the obvious intent of
the Congress. And, in the case sub judice, the court
need do nothing to the words of the relevant stat-
utes, but to accept them.” Yocum, 66 Fed.Cl. at 588.

III.

Accordingly, the court concludes that defendant's
interpretation of sections 6229 and 6501 of the
Code is manifestly correct. It remains to determine
whether the adjustments listed in the IRS' 1999 no-
tice of FPAA are barred by section 6501. More spe-
cifically, at issue is whether the limitations period
under that section has expired as to the Tigues'
1999 and 2000 tax years.FN22 The court will con-
sider these tax years in reverse order.

FN22. In Rhone-Poulenc, 114 T.C. at
534-35, the Tax Court explained how an
individual's limitations period could be rel-
evant in a TEFRA partnership case in the
following fashion-

The Internal Revenue Code prescribes
no period during which TEFRA partner-
ship-level proceedings, which begin with
the mailing of the notice of final partner-
ship administrative adjustment, must be
commenced. However, if partnership-
level proceedings are commenced after
the time for assessing tax against the
partners has expired, the proceedings

will be of no avail because the expiration
of the period for assessing tax against
the partners, if properly raised, will bar
any assessments attributable to partner-
ship items. Generally, in order to be a
party to a partnership action, a partner
must have an interest in the outcome. If
the statute of limitations applicable to a
partner bars the assessment of tax attrib-
utable to the partnership items in issue,
that partner would generally not have an
interest in the outcome. See sec. 6226(c)
and (d). However, we have held that a
partner may participate in such action for
the purpose of asserting that the period
of limitations for assessing any tax at-
tributable to partnership items has ex-
pired and that we have jurisdiction to de-
cide whether that assertion is correct.

See also Columbia Bldg., Ltd. v. Comm'r
of Internal Revenue, 98 T.C. 607,
611-13, 1992 WL 101165 (1992)
(footnote omitted); see also 26 U.S.C. §
6226(d)(1)(B) (allowing a partner to in-
tervene in a partnership proceeding to
assert an individual statute of limita-
tions). Similar considerations apply in
this refund forum. Contrary to plaintiffs
claim, Slovacek v. United States, 36
Fed.Cl. 250, 255-56 (1996), is not to the
contrary.

A.

[7] Recall that section 6501(a) generally requires
the IRS to assess taxes within three years after an
individual's return is filed. Since the Tigues' 2000
individual return was filed on August 17, 2001, the
limitations period for assessing tax against them
normally would have expired on August 17, 2004.
However, under section 7609(e) of the Code, that
period was suspended when Jenkens did not satisfy
the summons it received within 6 months. Under
the statute, that suspension lasted from December
19, 2003, i.e., six months after the summons was is-
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sued, until May 17, 2004, when Jenkens honored
the summons. Of course, that delay only extended
the limitations period under section 6501(a) to
January 17, 2005.

Defendant, however, asserts that this limitations
period was further suspended when the IRS issued
an FPAA to Grapevine's partners on December 14,
2004. In this regard, it relies upon section 6229(d)
of the Code, which states-

If notice of a final partnership administrative ad-
justment with respect to any taxable year is
mailed to the tax matters partner, the running of
the period specified in subsection (a) (as modi-
fied by other provisions of this section) shall be
suspended-

(1) for the period during which an action may
be brought under section 6226 (and, if a peti-
tion is filed under section 6226 with respect to
such administrative adjustment, until the de-
cision of the court becomes final), and

(2) for 1 year thereafter.

As noted above, however, plaintiffs claim that this
subsection only refers to the limitations period in
6229(a), and not the one in section 6501(a), leading
it to conclude that section 6229(d) has no impact in
staying the separate statute of limitations in section
6501(a).

In arguing this, plaintiffs assert that the phrase in
subsection (d) that suspends “the running of the
period specified in subsection (a)” does not refer to
section 6501. They offer, for purposes of this asser-
tion, certain definitions of the term “specific” or
“specify” that require an “explicit” definition. *340
See, e.g., Black's Law Dictionary 726 (5th ed.,
abridged 1983). But, there is nothing about the use
of the term “specified” that suggests that Congress
could not-and did not-intend the reference in sec-
tion 6229(d) to refer back to section 6501. Rather,
more broadly, the term “specified” means to men-
tion “definitely” or “fully” or “in detail” and thus

does not require that there be an explicit reference
to a particular Code section.FN23 Indeed, while
plaintiffs assert that Congress should have made a
direct reference to section 6501(a) if it desired to
extend that period, it appears that the reference
Congress actually employed is the only way that it
could ensure that section 6229(d) applied to the
longer of the two limitations periods potentially in-
volved in a given case-that of section 6501(a), as
potentially extended by 6229(a). See AD Global, 67
Fed.Cl. at 675 (“Congress could have made refer-
ence to the ‘period described in subsection (a)’ as a
shorthand method of describing the section 6501
period, as modified by section 6229.”). The latter
view of the statute, of course, accords with the le-
gislative history of the 1997 Act which, again,
states that, under section 6229(a), “the period for
assessing tax with respect to partnership items gen-
erally is the longer of the periods provided by sec-
tion 6229 or section 6501.” S.Rep. No. 105-33, at
256, 258; H.R.Rep. No. 105-148, at 589, 591; H.R.
Conf. Rep. 105-220, at 680, 682, U.S.Code Cong.
& Admin.News 1997, pp. 678, 983, 1129, 1492,
1494.FN24 Accordingly, as have other courts, this
court rejects plaintiffs' construction of section
6229(d) and concludes that, as the result of that
provision, the issuance of the FPAA in this case
suspended the running of the section 6501(a) statute
of limitations as it applies to the Tigues.FN25

FN23. See XVI The Oxford English Dic-
tionary 159-60 (2d ed.1998) (specified:
“[t]hat is or has been definitely or specific-
ally mentioned, determined, fixed, or
settled;” specify: “[t]o mention, speak of,
or name (something) definitely or expli-
citly; to set down or state categorically or
particularly; to relate in detail”); see also
Spector v. Norwegian Cruise Line Ltd.,
545 U.S. 119, 125, 125 S.Ct. 2169, 162
L.Ed.2d 97 (2005) (foreign-flagged cruise
ship treated as “specified public transporta-
tion” for purposes of Americans with Dis-
abilities Act, even though not specifically
listed in definitional section); Manges v.
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Mustang Oil Tool Co., 658 S.W.2d 725,
729 (Tex.App.1983) (specified means
“particularized in such a manner as to set
forth in intelligible detail”).

FN24. A similar analysis disposes of
plaintiffs' arguments with respect to sec-
tions 6229(b)(1) and (b)(3), dealing with
certain extensions by agreement. The refer-
ence to section 6229(a) in those paragraphs
similarly should be read to refer to the
longer of the periods provided by sections
6229(a) and 6501(a) and, so read, causes
no interaction problems.

FN25. See AD Global, 67 Fed.Cl. at 694
(“The foregoing analysis compels the con-
clusion that the applicable period of limita-
tions that has been suspended is the period
prescribed in I.R.C. § 6501(a).”); Rhone-
Poulenc, 114 T.C. at 552-53 (noting that
6229(d) “suspends the running of any ap-
plicable period of limitations,” whether the
minimum period under 6229(a) or the peri-
od provided by section 6501(a)).

B.

But, what of the Tigues' 1999 taxable year? The
three-year statute of limitations of section 6501(a)
potentially associated with that year clearly ran be-
fore the issuance of the FPAA here. Defendant,
however, invokes an exception to this rule con-
tained in section 6501(e)(1)(A) of the Code (first
introduced as § 275(c) of the Revenue Act of 1934,
48 Stat. 680, 745), which applies a six-year assess-
ment limitations period to any taxpayer that non-
fraudulently “omits from gross income an amount
properly includible therein which is in excess of 25
percent” of the reported gross income. See
Badaracco, 464 U.S. at 392, 104 S.Ct. 756. In
1954, Congress made several changes to this provi-
sion. See H.R.Rep. No. 83-1337, at A414 (1954);
S.Rep. No. 83-1622, at 584-85 (1954). First, under
section 6501(e)(1)(A)(i), it defined “gross income”

to mean the “total of the amounts received or ac-
crued from the sale of goods or services ... prior to
diminution by the cost of such sales or services.”
Second, it crafted a safe harbor under section
6501(e)(1)(A)(ii), stating the amount omitted from
gross income shall not include “any amount which
is omitted from gross income stated in the return if
such amount is disclosed in the return, or in a state-
ment attached to the return, in a manner adequate to
apprise the Secretary of the nature and amount of
such item.” Language paralleling section
6501(e)(1)(A)-but without the special rule and ex-
ception *341 adopted in 1954-may be found in sec-
tion 6229(c)(2), which extends the period in section
6229(a) from 3 years to 6 years “[i]f any partner-
ship omits from gross income an amount properly
includible therein which is in excess of 25 percent
of the amount of gross income stated in its return.”
See also 26 U.S.C. § 6248(c)(2) (providing a simil-
ar rule for certain large partnerships).

1. In Colony, Inc. v. Comm'r of Internal Revenue,
357 U.S. 28, 78 S.Ct. 1033, 2 L.Ed.2d 1119 (1958),
the Supreme Court, resolving an intercircuit con-
flict, held that the 1939 Code predecessor to section
6501(e) did not apply to an understatement of re-
ported gross profits caused by errors in calculating
the basis of the property sold. Id. at 33, 78 S.Ct.
1033. In that case, Justice Harlan, writing on behalf
of a 7-2 majority, found the statutory language am-
biguous and thus turned to the legislative history of
the provision. Based upon that history, the Court re-
jected the Commissioner's claim that the statute ad-
dressed any significant error that caused the amount
of gross income to be understated, stating that this
theory was not persuasive “[f]or if the mere size of
the error had been the principal concern of Con-
gress, one might have expected to find the statute
cast in terms of errors in the total tax due or in total
taxable net income.” Id. at 36, 78 S.Ct. 1033. The
Court further reasoned-

We think that in enacting § 275(c) Congress
manifested no broader purpose than to give the
Commissioner an additional two years [now three
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years] to investigate tax returns in cases where,
because of a taxpayer's omission to report some
taxable item, the Commissioner is at a special
disadvantage in detecting errors. In such in-
stances the return on its face provides no clue to
the existence of the omitted item. On the other
hand, when, as here, the understatement of a tax
arises from an error in reporting an item dis-
closed on the face of the return the Commissioner
is at no such disadvantage. And this would seem
to be so whether the error be one affecting “gross
income” or one, such as overstated deductions,
affecting other parts of the return.

Id. It concluded that “[t]o accept the Commission-
er's interpretation and to impose a five-year [now
six-year] limitation when such errors affect ‘gross
income,’ but a three-year limitation when they do
not, not only would be to read § 275(c) more
broadly than is justified by the evident reason for
its enactment, but also to create a patent incongru-
ity in the tax law.” Id. at 36-37, 78 S.Ct. 1033. The
Supreme Court finally observed that its conclusion
was “in harmony” with the recently enacted (as part
of the 1954 Code) “unambiguous language” of sec-
tion 6501(e)(1)(A). Id. at 37, 78 S.Ct. 1033.

In the wake of Colony, courts have reached differ-
ing conclusions regarding its scope and continuing
viability. Commenting on Colony, the First Circuit,
in a case involving the sale of partnership interests,
noted that-

The result may seem surprising because section
275 did not speak of gross receipts at all but of
gross income, and taxpayer Colony had under-
reported gross income by more than 25 percent
by overstating the basis. Gross income on land
sales is normally computed as net gain after sub-
tracting the basis. 26 U.S.C. §§ 61(a)(3), 1001(a);
26 C.F.R. § 1.61-6 (2001). However, Justice Har-
lan read section 275 in light of legislative reports
and debates giving examples of cases where an
income receipt was entirely omitted from the re-
turn. Although these could have been deemed
merely examples, Colony read them as reflecting

the limits of section 275.

CC & F W. Operations L.P. v. Comm'r of Internal
Revenue, 273 F.3d 402, 406 (1st Cir.2001) (citation
omitted). The First Circuit further indicated that
“[w]hether Colony's main holding carries over to
section 6501(e)(1) is at least doubtful,” suggesting
that Justice Harlan's gross receipts test only applies
to sales of goods and services covered by section
6501(e)(1)(A)(i), but not to other types of income.
Id. at 406 n. 2. And, indeed, various Tax Court
cases have limited the rationale in Colony to the
sale of goods or services by a trade or business.
See, e.g., Insulglass Corp. v. Comm'r of Internal
Revenue, 84 T.C. 203, 210, 1985 WL 15309 (1985);
*342Schneider v. Comm'r of Internal Revenue, 49
T.C.M. 1032,1034-35, 1985 WL 14754 (1985).
FN26

FN26. Among other things, these cases
emphasize that the term “gross income”
has a well-accepted meaning in the Code
and, apart from the exception contained in
section 6501(e)(1)(A)(i), ought to include,
among other things, gains deriving from
dealings in property. See Insulglass, 84
T.C. at 210 (“In the case of a trade or busi-
ness, ‘gross income’ is equated with gross
receipts. Otherwise, ‘gross income’ means
those items listed in section 61(a), which
includes, among other things, gains de-
rived from dealings in property.”).

[8] 2. Citing several of these opinions, defendant
asserts that, despite the Supreme Court's reference
to section 6501(e)(1)(A), the limiting construction
placed on Colony by various courts finds support in
the language of the 1954 Code. In fact, two features
that were added by the 1954 Code to the language
from section 275 of the 1939 Code buttress this
claim. First, section 6501(e)(1)(A)(i) provides a
gross receipts test similar to that adopted in Colony,
but, by its terms, makes this test applicable only
“[i]n the case of a trade or business.” To conclude,
as plaintiffs do, that the Colony gross receipts test
applies, under section 6501(e)(1), to every sort of
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sale is to render surplusage Congress' reference to
that same test as applying “[i]n the case of a trade
or business.” That result, however, would violate
the canon that “a legislature is presumed to have
used no superfluous words.” Platt v. Union Pac.
R.R. Co., 99 U.S. 48, 58, 25 L.Ed. 424 (1878).FN27

Second, as part of the 1954 Code, Congress added a
paragraph (2) to section 6501(e), which provides a
rule covering estate and gift taxes, corresponding to
the income tax rule. That paragraph, however, un-
like section 6501(e)(1)(A), specifically refers to the
omission of “items” includible in the gross estate or
total gifts,FN28 apparently to make clear that the
six-year period was not to apply because of differ-
ences as to the valuation of property.FN29 Of
course, under other interpretative canons, the pres-
ence of the words “items” in paragraph (2) suggests
that word ought not be implied into section
6501(e)(1)(A), as the latter refers only generally to
omissions of “an amount” “from gross income.” As
stated in a prominent treatise, “where the legislature
has carefully employed a term in one place and ex-
cluded it in another, it should not be implied where
excluded.” 2A Sutherland at § 46.05; see also Leis-
noi, Inc. v. Stratman, 154 F.3d 1062, 1067 (9th
Cir.1998); Am. Fed. of Labor and Congress of In-
dus. Orgs. v. Fed. Election Comm., 177 F.Supp.2d
48, 58 (D.D.C.2001), aff'd, 333 F.3d 168
(D.C.Cir.2003). The legislative history of the 1954
Code, however, does not shed much light on the
significance of these changes, at least in terms that
would be helpful in deciding the applicability of the
Colony rationale herein.

FN27. See also Babbitt v. Sweet Home Ch.
of Cmtys. for a Great Or., 515 U.S. 687,
698, 115 S.Ct. 2407, 132 L.Ed.2d 597
(1995) (noting a “reluctance to treat stat-
utory terms as surplusage”); Reiter v.
Sonotone Corp., 442 U.S. 330, 339, 99
S.Ct. 2326, 60 L.Ed.2d 931 (1979); Nat'l
Data Corp. & Subs. v. United States, 50
Fed.Cl. 24, 27 (2001), aff'd, 291 F.3d 1381
(Fed.Cir.), cert. denied, 537 U.S. 1045,
123 S.Ct. 619, 154 L.Ed.2d 517 (2002).

FN28. Section 6501(e)(2) provides, in per-
tinent part-

In the case of a return of estate tax under
chapter 11 or a return of gift tax under
chapter 12, if the taxpayer omits from
the gross estate or from the total amount
of the gifts made during the period for
which the return was filed items includ-
ible in such gross estate or such total
gifts, as the case may be, as exceed in
amount 25 percent of the gross estate
stated in the return or the total amount of
gifts stated in the return, the tax may be
assessed or a proceeding in court for the
collection of such tax may be begun
without assessment, at any time within 6
years after the return was filed.

FN29. In this regard, the Blue Book for the
1954 Code states, with respect to the new
estate and gift provision, that “[b]y refer-
ring to ‘items' omitted, the new provision
makes it clear that the six-year period is
not to apply merely because of differences
between the taxpayer and the Government
as to the valuation of property.” Staff of
the Joint Comm. on Tax'n, Summary of the
New Provisions of the Internal Revenue
Code of 1954, at 130 (1955).

[9] 3. So where does this leave us? Were this court
writing on a tabula rasa, it might well conclude
that either section 6501(e)(1)(A) or 6229(c)(2) is
triggered even where an item of income is partially
reported. But, that is not the state of affairs, and
this court has no desire to consider whether *343
Colony was supplanted by the 1954 Code, unless
the facts here so require.

It is plausible that, even under a broader reading of
Colony, an item of income was omitted here. Vari-
ous cases hold that such an omission occurs if the
item “is not shown in a manner sufficient to enable
the Government, upon a reasonable inspection, to
detect the error.” Cardinal Life Ins. Co. v. United
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States, 425 F.2d 1328, 1330 (5th Cir.1970); see
also Phinney v. Chambers, 392 F.2d 680, 685 (5th
Cir.), cert. denied, 391 U.S. 935, 88 S.Ct. 1848, 20
L.Ed.2d 854 (1968) (“if an item of income is shown
on the face of the return or an attached statement
that is not shown in a manner sufficient to enable
the secretary by reasonable inspection of the return
to detect the errors then it is the omission of ‘an
amount’ properly includable in the return”). Where,
as here, the United States seeks to invoke the six-
year rule, the ordinary presumption of correctness
does not apply and defendant bears the burden of
proving, by a preponderance of the evidence, that it
is entitled to invoke that exception. See Lazarus v.
United States, 136 Ct.Cl. 283, 142 F.Supp. 897, 898
(1956); Armes v. Comm'r of Internal Revenue, 448
F.2d 972, 974 (5th Cir.1971); Vallone v. Comm'r of
Internal Revenue, 88 T.C. 794, 815 n. 19, 1987 WL
49300 (1987); Stratton v. Comm'r of Internal Rev-
enue, 54 T.C. 255, 284, 289, 1970 WL 2376 (1970).
While this requirement does not shift the ultimate
burden of proof to defendant, it requires defendant
to come forth with prima facie evidence that an un-
derstatement sufficient to trigger the statute has oc-
curred. Armes, 448 F.2d at 974-75; United States v.
Hodgekins, 805 F.Supp. 653, 660 (N.D.Ind.1992),
aff'd, 28 F.3d 610 (7th Cir.1994); Fazi v. Comm'r of
Internal Revenue, 105 T.C. 436, 447-48, 1995 WL
750130 (1995).FN30

FN30. The Tax Court explained the mech-
anics of how the burden of going forward
with the evidence works and when it shifts
in Adler v. Commissioner, 85 T.C. 535,
540, 1985 WL 15397 (1985) (citations
omitted):

The bar of the statute of limitations is an
affirmative defense, and the party raising
it must specifically plead it and carry the
burden of proof with respect thereto.
Where the party pleading such issue
makes a showing that the statutory no-
tice was issued beyond the normally ap-
plicable statute of limitations, however,

such party has established a prima facie
case. At that point, the burden of going
forward with the evidence shifts to the
other side, and the other party has the
burden of introducing evidence to show
that the bar of the statute is not applic-
able. Where the other party makes such a
showing, the burden of going forward
with the evidence then shifts back to the
party pleading the statute, to show that
the alleged exception is invalid or other-
wise not applicable. The burden or
proof, i.e., the burden of ultimate persua-
sion, however, never shifts from the
party who pleads the bar of the statute of
limitations.

See also United States v. Askegard, 291
F.Supp.2d 971, 977 (D.Minn.2003);
Stern Bros. & Co. v. Burnet, 51 F.2d
1042 (8th Cir.1931), aff'g. 17 B.T.A.
848, 1929 WL 271 (1929).

Both the partnership and individual returns at issue
in this case are somewhat complicated and opaque,
making it difficult to determine whether a critical
item of income was omitted from either. This diffi-
culty stems, in part, from the fact that the court
must comprehend not only what is present on those
returns, but perhaps what should have been there
and is not, both of which inquiries require the court
to better understand the underlying transactions.
Moreover, in applying the general rule under sec-
tion 6501(e)(1)(A), the court must also consider
whether, under section 6501(e)(1)(A)(ii), it must
exclude from consideration an omission if there
was adequate disclosure of the “nature and amount
of such item.” Despite noble attempts by counsel to
describe the transactions and returns in their briefs
and at oral argument, the court believes that, in the
case sub judice, the complex factual underpinnings
of these issue have not yet adequately been ex-
plored or developed. Accordingly, the court will
schedule an evidentiary hearing on this matter,
which may, as appropriate, include expert testi-
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mony.FN31

FN31. Because it is unclear whether a six-
year statute of limitations applies here, this
court need not reach, at this time, the ques-
tion whether assessments could occur as to
the Tigues' 2000 taxable year even if
barred for their 1999 taxable year.

IV.

Based on the foregoing, the court DENIES
plaintiffs' motion for summary judgment*344 The
court GRANTS, in part, defendant's cross-motion
for partial summary judgment. The resolution of the
remaining limitations issues involving the 1999
partnership return and the corresponding return of
the Tigues shall occur after an evidentiary hearing,
as described above. On or before July 7, 2006, the
parties shall file a joint status reporting indicating
how this case should proceed, with an appropriate
proposed schedule.

IT IS SO ORDERED.

Fed.Cl.,2006.
Grapevine Imports, Ltd. v. U.S.
71 Fed.Cl. 324, 97 A.F.T.R.2d 2006-2936, 2006-1
USTC P 50,352
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United States Court of Federal Claims.
GRAPEVINE IMPORTS, LTD., and T-Tech, Inc.,

as Tax Matters Partner, Plaintiffs,
v.

The UNITED STATES, Defendant.
No. 05-296T.

July 17, 2007.

Background: Partnership and its tax matters part-
ner (TMP) filed suit against the United States for
readjustment of partnership items. Parties filed
cross-motions for summary judgment.

Holdings: The United States Court of Federal
Claims, Allegra, J., held that:
(1) section of the Internal Revenue Code extending
period in which the Internal Revenue Service (IRS)
may make assessments on partnership items if the
partnership “omits from gross income an amount
properly includible therein which is in excess of 25
percent of the amount of gross income stated in its
return” was not applicable to partnership's over-
statement of its basis which resulted in a claimed
loss, as item was not omitted from face of return,
and
(2) fact that assessment on partnership items was
time-barred for the 1999 taxable year did not pre-
clude the Internal Revenue Service (IRS) from
challenging losses carried forward in the 2000 tax-
able year, even though the event which generated
the losses occurred in the barred year.

Motions granted in part and denied in part.
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tions

220XXI(B)1 In General
220k4572 k. Effect of Erroneous,

False, or Fraudulent Returns. Most Cited Cases
Rule that an item must be entirely omitted to trigger
section of the Internal Revenue Code which applies
a six-year assessment limitations period to any tax-
payer that nonfraudulently “omits from gross in-
come an amount properly includible therein which
is in excess of 25 percent” of the reported gross in-
come, is not limited to items derived form the sale
of goods and services by a trade or business. 26
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U.S.C.A. § 6501(e)(1)(A).

[3] Internal Revenue 220 4568

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4568 k. Limitations Applicable.

Most Cited Cases
Section of the Internal Revenue Code extending
period in which the Internal Revenue Service (IRS)
may make assessments on partnership items if the
partnership “omits from gross income an amount
properly includible therein which is in excess of 25
percent of the amount of gross income stated in its
return,” was not applicable to partnership's over-
statement of its basis which resulted in a claimed
loss, as item was not omitted from face of return.
26 U.S.C.A. § 6229(c)(2).

[4] Internal Revenue 220 4540

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(A) In General
220k4540 k. Correction of Assessment,

Reassessment, or Additional Assessment. Most
Cited Cases
Fact that assessment on partnership items was time-
barred for the 1999 taxable year did not preclude
the Internal Revenue Service (IRS) from challen-
ging losses carried forward in the 2000 taxable
year, even though the event which generated the
losses occurred in the barred year.
*506 M. Todd Welty, Meadows, Owens, Collier,
Reed, Cousins & Blau, L.L.P., Dallas, Texas, for
plaintiffs.

Grover Hartt, III, Tax Division, United States De-
partment of Justice, Dallas, Texas, with whom was
Assistant Attorney General Eileen J. O'Connor, for
defendant.

OPINION

ALLEGRA, Judge.

This is the second leg of a case having its genesis in
a series of transactions that purportedly gave part-
ners a substantial positive basis in their partnership
interests, ultimately leading them to claim losses
upon the disposition of those interests. Two sets of
potential adjustments are at issue-one set relates to
the partners' 1999 taxable year, while the other in-
volves their 2000 taxable year. As to the latter year,
the court, in the first leg of this case, held that sec-
tion 6229 of the Internal Revenue Code of 1986 (26
U.S.C.) (the Code) did not create an independent
statute of limitations, but rather operated as a min-
imum period for assessment for partnership items
that could extend the time period set forth in sec-
tion 6501(a) of the Code. Grapevine Imports, Ltd.
v. United States, 71 Fed.Cl. 324 (2006). The court
now must resolve whether the limitations period for
assessing taxes as to the partners' 1999 taxable year
has run or instead was extended under section
6501(e)(1)(A) of the Code, which gives the Internal
Revenue Service (IRS) three additional years in
which to impose assessments in the case of certain
omissions from gross income. For the reasons that
follow, the court concludes that the latter savings
provision does not apply and that any 1999 assess-
ments here, therefore, would be untimely.

*507 I. BACKGROUND

In March of 1996, Joseph J. Tigue and Virginia B.
Tigue formed a partnership called Grapevine Im-
ports, Ltd. (Grapevine). On April 19, 2000, Grapev-
ine filed its partnership return for 1999, showing a
net short-term loss of $21,884. On or before April
15, 2000, the Tigues jointly filed their 1999 joint
income tax return, which, owing, in part, to transac-
tions involving the partnership, showed a total loss
of $973,087. The Tigues carried this 1999 loss for-
ward to future taxable years, along with a
$1,127,481 net operating loss carryover from 1998.
See 26 U.S.C. § 172(b) (governing net operating
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loss carrybacks and carryovers). On August 17,
2001, the Tigues jointly filed their 2000 tax return
in which the 1998 net operating loss had the effect
of eliminating what otherwise would have been tax-
able income of $730,161.

On June 19, 2003, the IRS issued a John Doe sum-
mons to the Tigues' tax consultants, Jenkens & Gil-
christ (Jenkens). Jenkens resisted this summons,
and the Department of Justice filed a summons en-
forcement action in the United States District Court
for the Northern District of Illinois. On May 14,
2004, the court ordered Jenkens to honor the sum-
mons within three days, which it did.

On December 17, 2004, the IRS issued a notice of
final partnership administrative adjustment (FPAA)
to Grapevine's tax matters partner,FN1 T-Tech, ad-
justing the partners' basis in Grapevine by
$10,000,000 for the 1999 tax year. No statutory no-
tices of deficiency were issued to the Tigues. On
March 8, 2005, Joseph Tigue, as the sole owner of
T-Tech, remitted deposits of $1,594,205 and
$221,170 for tax years 1999 and 2000, respectively,
in accordance with section 6226(e) of the Code. On
March 11, 2005, plaintiffs filed their complaint in
this court for readjustment of partnership items un-
der section 6226(a) of the Code, requesting that the
court either declare the FPAA invalid or, alternat-
ively, order defendant to reverse the adjustments set
forth therein.

FN1. Under section 6231(a)(7) of the
Code, the “tax matters partner,” or TMP,
generally is either “the general partner des-
ignated as the tax matters partner as
provided in the regulations” or if no such
partner has been designated, “the general
partner having the largest profits interest in
the partnership at the close of the taxable
year involved.” For a fuller discussion of
the partnership audit provisions of the Tax
Equity and Fiscal Responsibility Act of
1982, Pub.L. No. 97-248, 96 Stat. 324
(TEFRA), see Keener v. United States, 76
Fed.Cl. 455, 458-59 (2007).

On October 21, 2005, plaintiffs filed a motion for
summary judgment asserting that the FPAA's pro-
posed adjustment was time-barred under section
6229(a) of the Code. For purpose of this motion
(and only for that purpose), plaintiffs stipulated that
the basis that the Tigues used to calculate their
losses with respect to the transaction involving
Grapevine was overstated. On November 28, 2005,
defendant responded with a cross-motion for partial
summary judgment.

On June 14, 2006, this court ruled that section
6229(a) does not establish a limitations period that
is separate and apart from the general three-year
statute of limitations on income tax assessments
with respect to individual partner assessments.FN2

The court accordingly found that the issuance of the
December 14, 2004, FPAA suspended the running
of the general three-year statute of limitations with
respect to individual partner assessments for tax
year 2000. As to 1999, however, the court ex-
pressed concerns that factual issues might prevent it
from determining whether plaintiff was subject to
the special statute of limitations contained in sec-
tion 6501(e)(1)(A) of the Code, which applies a six-
year assessment limitations period to any taxpayer
that nonfraudulently “omits from gross income an
amount properly includible therein which is in ex-
cess of 25 percent” of the reported gross income.

FN2. This correctness of this ruling was
subsequently confirmed by the Federal
Circuit in AD Global Fund, LLC ex rel. N.
Hills Holding, Inc. v. United States, 481
F.3d 1351 (Fed.Cir.2007), aff'g 67 Fed.Cl.
657 (2005).

An evidentiary hearing regarding the applicability
of section 6501(e)(1)(A) was conducted on January
18, 2007, at which plaintiffs presented expert testi-
mony.

II. DISCUSSION

At issue is whether the IRS' proposed adjustments
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to the Tigues' 1999 taxable year are time-barred.

*508 [1] Under the general rule set forth in section
6501(a) of the Code, the IRS is required to assess
tax (or send a notice of deficiency) within three
years after a Federal income tax return is filed. See
Keener, 76 Fed.Cl. at 458; Grapevine Imports, 71
Fed.Cl. at 328. As to the Tigues' 1999 taxable year,
this three-year statute of limitations clearly ran be-
fore the issuance of the FPAA here. As noted,
however, defendant has invoked an exception to
this rule, contained in section 6501(e)(1)(A) of the
Code, which applies a six-year assessment limita-
tions period to any taxpayer that nonfraudulently
“omits from gross income an amount properly in-
cludible therein which is in excess of 25 percent” of
the reported gross income. See Badaracco v.
Comm'r of Internal Revenue, 464 U.S. 386, 392,
104 S.Ct. 756, 78 L.Ed.2d 549 (1984). If this provi-
sion applies, the assessment here would be timely-
the FPAA was sent within this six-year statute of
limitations and the FPAA, by reason of section
6229(d), suspended the period of limitations applic-
able to the assessment of liabilities of the partners.

Section 6501(e)(1)(A) was first enacted as section
275(c) of the Revenue Act of 1934, 48 Stat. 680,
745. See Badaracco, 464 U.S. at 392, 104 S.Ct. 756
. In 1954, Congress made several changes to this
provision. See H.R.Rep. No. 83-1337, at A414
(1954); S.Rep. No. 83-1622, at 584-85 (1954),
U.S.Code Cong. & Admin.News 1954, pp. 4025,
4629. First, under section 6501(e)(1)(A)(i), it
defined “gross income” to mean the “total of the
amounts received or accrued from the sale of goods
or services ... prior to diminution by the cost of
such sales or services.” Second, it crafted a safe
harbor under section 6501(e)(1)(A)(ii), stating that
the amount omitted from gross income shall not in-
clude “any amount which is omitted from gross in-
come stated in the return if such amount is dis-
closed in the return, or in a statement attached to
the return, in a manner adequate to apprise the Sec-
retary of the nature and amount of such item.” Lan-
guage paralleling section 6501(e)(1)(A)-but without

the special rule and exception adopted in 1954-may
be found in section 6229(c)(2), which extends the
period in section 6229(a) from three to six years
“[i]f any partnership omits from gross income an
amount properly includible therein which is in ex-
cess of 25 percent of the amount of gross income
stated in its return.” See also 26 U.S.C. §
6248(c)(2) (providing a similar rule for certain
large partnerships).

Before turning to the facts here, it is necessary to
understand better what the statute requires, a path
that initially takes us to Colony, Inc. v. Comm'r of
Internal Revenue, 357 U.S. 28, 78 S.Ct. 1033, 2
L.Ed.2d 1119 (1958). In that case, tax deficiencies
were based upon assertions that the taxpayer had
understated the gross profits on sales of certain lots
of land by overstating its basis therein. The taxpay-
er claimed that the predecessor of section
6501(e)(1)(A), section 275(c) of the 1939 Code, did
not apply in this situation because Colony had not
entirely omitted an item of income from its return.
Agreeing, Justice Harlan, writing on behalf of the
majority, focused initially on the statute's use of the
word “omits,” which, he noted, had commonly been
defined as “ ‘[t]o leave out or unmentioned; not to
insert, include or name.’ ” Id. at 32-33, 78 S.Ct.
1033 (quoting Webster's New International Diction-
ary (2d ed.1939) and citing Ewald v. Comm'r of In-
ternal Revenue, 141 F.2d 750, 753 (6th Cir.1944)).
But Justice Harlan refused to conclude, on this
basis alone, that the statute covered only items that
were entirely omitted from a return (rather than be-
ing listed and misreported), finding that other
phrases in the statute-for example, the reference to
omitting “an amount” from “gross income”-created
an ambiguity. To resolve this ambiguity, he turned
to the statute's legislative history. As evidence that
Congress intended the statute only to apply to items
entirely omitted from returns, he cited the portion
of the accompanying Senate Report that indicated
that the longer limitations provision was to apply
where a taxpayer “failed to report” an income item,
noting that the report gave several examples, e.g.,
“where a taxpayer failed to report a dividend.” 357
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U.S. at 35, 78 S.Ct. 1033 (quoting S.Rep. No.
73-558, at 43-44 (1934)). Justice Harlan also
quoted from the accompanying House Report,
which indicated that the provision should be
triggered where “ ‘taxpayers *509 ... are so negli-
gent as to leave out of their returns items of such
magnitude.’ ” 357 U.S. at 34, 78 S.Ct. 1033
(quoting H.R.Rep. No. 73-704, at 35 (1934)).

In light of this and other legislative history
(principally floor debates), the Court rejected the
Commissioner's claim that the statute addressed any
significant error that caused the amount of gross in-
come to be understated. This theory was not per-
suasive, the Court held, “[f]or if the mere size of
the error had been the principal concern of Con-
gress, one might have expected to find the statute
cast in terms of errors in the total tax due or in total
taxable net income.” Id. at 36, 78 S.Ct. 1033. The
Court further reasoned-

We think that in enacting § 275(c) Congress
manifested no broader purpose than to give the
Commissioner an additional two years [now three
years] to investigate tax returns in cases where,
because of a taxpayer's omission to report some
taxable item, the Commissioner is at a special
disadvantage in detecting errors. In such in-
stances the return on its face provides no clue to
the existence of the omitted item. On the other
hand, when, as here, the understatement of a tax
arises from an error in reporting an item dis-
closed on the face of the return the Commissioner
is at no such disadvantage. And this would seem
to be so whether the error be one affecting “gross
income” or one, such as overstated deductions,
affecting other parts of the return.

Id. at 36-37, 78 S.Ct. 1033.FN3 It concluded that
“[t]o accept the Commissioner's interpretation and
to impose a five-year [now six-year] limitation
when such errors affect ‘gross income,’ but a three-
year limitation when they do not, not only would be
to read § 275(c) more broadly than is justified by
the evident reason for its enactment, but also to cre-
ate a patent incongruity in the tax law.” Id. at

36-37, 78 S.Ct. 1033. The Supreme Court finally
observed that its conclusion was “in harmony” with
the then recently enacted (as part of the 1954 Code)
“unambiguous language” of section 6501(e)(1)(A).
Id. at 37, 78 S.Ct. 1033; see also Grapevine Im-
ports, 71 Fed.Cl. at 341-42 (discussing Colony ).

FN3. Previously, several circuits had nar-
rowly construed the term “omits.” See
Goodenow v. Comm'r of Internal Revenue,
238 F.2d 20, 21-22 (8th Cir.1956); Davis
v. Hightower, 230 F.2d 549, 553-54 (5th
Cir.1956) (statute inapplicable where tax-
payer understated income because of a
“difference between him and the Commis-
sioner as to the legal construction to be ap-
plied to a disclosed transaction”); Slaff v.
Comm'r of Internal Revenue, 220 F.2d 65,
68 (9th Cir.1955); Deakman-Wells Co. v.
Comm'r of Internal Revenue, 213 F.2d 894,
897 (3d Cir.1954) ( section 275(c) “applies
only where the taxpayer has failed to make
a return of some taxable gain, where he has
altogether omitted an item from the income
reported”); cf. Reis v. Comm'r of Internal
Revenue, 142 F.2d 900, 903-04 (6th
Cir.1944).

In the wake of Colony, a judicial debate erupted
over whether the 1954 version of section
6501(e)(1)(A) is triggered only where an item of in-
come is entirely omitted from a return. As this court
noted in its prior opinion, 71 Fed.Cl. at 341, several
cases have questioned the continuing viability of
Colony in light of the 1954 amendments to section
6501(e)(1)(A). For example, in CC & F W. Opera-
tions L.P. v. Comm'r of Internal Revenue, 273 F.3d
402, 406 (1st Cir.2001), the First Circuit stated that
“[w]hether Colony's main holding carries over to
section 6501(e)(1) is at least doubtful,” suggesting
that Justice Harlan's gross receipts test applies only
to sales of goods and services covered by section
6501(e)(1)(A)(i), but not to other types of income.
Id. at 406 n. 2; see also In re G-I Holdings, Inc.,
2006 WL 2595264, at *5-6 (D.N.J. Sept.8, 2006)
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(reaching the same conclusion). At one point, vari-
ous Tax Court cases also limited the rationale in
Colony to the sale of goods or services by a trade or
business. See, e.g., Insulglass Corp. v. Comm'r of
Internal Revenue, 84 T.C. 203, 210, 1985 WL
15309 (1985); Schneider v. Comm'r of Internal
Revenue, 49 T.C.M. 1032, 1034-35, 1985 WL
14754 (1985).FN4 More recently, however, that
*510 court has rejected attempts to “distinguish and
diminish the Supreme Court's holding in [Colony],”
noting that it does “not believe that either the lan-
guage or the rationale of Colony, Inc. can be lim-
ited to the sale of goods or services by a trade or
business.” Bakersfield Energy Partners, LP v.
Comm'r of Internal Revenue, 2007 WL 1712543, at
*7 (Tax Ct. June 14, 2007). In concluding that an
overstated basis did not trigger the provision, the
Tax Court noted that “the Supreme Court held that
‘omits' means something ‘left out’ and not
something put in and overstated.' ” Id.

FN4. Inter alia, these cases emphasize that
the term “gross income” has a well-ac-
cepted meaning in the Code and, apart
from the exception contained in section
6501(e)(1)(A)(i), ought to include, among
other things, gains deriving from dealings
in property. See Insulglass, 84 T.C. at 210
(“In the case of a trade or business, ‘gross
income’ is equated with gross receipts.
Otherwise, ‘gross income’ means those
items listed in section 61(a), which in-
cludes, among other things, gains derived
from dealings in property.”).

As the Federal Circuit recently reminded, “[t]here
can be no question that the Court of Federal Claims
is required to follow the precedent of the Supreme
Court, our court, and our predecessor court, the
Court of Claims,” adding that this rule applies even
if the “decisions of the Supreme Court have been
eroded.” Coltec Indus., Inc. v. United States, 454
F.3d 1340, 1353 (Fed.Cir.2006), cert. denied, ---
U.S. ----, 127 S.Ct. 1261, 167 L.Ed.2d 76 (2007);
see also Hohn v. United States, 524 U.S. 236,

252-53, 118 S.Ct. 1969, 141 L.Ed.2d 242 (1998)
(“Our decisions remain binding precedent until we
see fit to reconsider them, regardless of whether
subsequent cases have raised doubts about their
continuing vitality.”); Stone Container Corp. v.
United States, 229 F.3d 1345, 1349-50
(Fed.Cir.2000), cert. denied, Smurfit-Stone Con-
tainer Corp. v. United States, 532 U.S. 971, 121
S.Ct. 1601, 149 L.Ed.2d 468 (2001). The question
here, of course, is whether the Supreme Court's
construction of the 1939 Code is precedential as to
the 1954 version of section 6501(e)(1)(A), so as to
bind this court's construction of the latter. The an-
swer appears to be yes, even though a few ques-
tions linger as to the correctness of the Supreme
Court's ruling.FN5 Several reasons militate in favor
of treating this precedent as controlling.

FN5. Among other things, the Court in
Colony seemingly downplayed the portions
of the legislative history that suggested
that the statute applies simply where a tax-
payer “understates gross income.” S.Rep.
No. 73-558 at 43-44; H.R.Rep. No. 73-704
at 35; see Robert J. Richards, Jr., “The Ex-
tended Statute of Limitations on Assess-
ment,” 12 Tax. L.Rev. 297, 311 (1957)
(hereinafter “Richards”) (“When the words
of the statute are read in the light of the
Committee Reports taken as a whole, it is
difficult to understand why such a limited
meaning is placed on ‘omits.’ ”). Further,
while the legislative history that the Court
relied upon includes examples of when
section 275(c) was to apply, e.g., “where a
taxpayer failed to report a dividend,”
S.Rep. No. 73-558 at 44, those same ex-
amples were less than clear in indicating
when the provisions should not apply. See
Pension Ben. Guar. Corp. v. LTV Corp.,
496 U.S. 633, 649, 110 S.Ct. 2668, 110
L.Ed.2d 579 (1990) (“[T]he language of a
statute ... is not to be regarded as modified
by examples set forth in the legislative his-
tory. An example, after all, is just that: an
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illustration of a statute's operation in prac-
tice.”).

[2] First, the rationale employed in Colony, which
focused on the meaning of the word “omits,” has as
much application to the 1954 version of the statute,
as it did the 1934 version, for, in both, that word is
pivotal. From a “plain meaning” standpoint, there is
utterly no indication that the common understand-
ing of “omits,” which the Supreme Court took as
requiring an entire income item to be missing,
somehow shifted in the two decades between the
passage of the 1934 Revenue Act and the 1954
Code.FN6 Second, any notion that Congress altered
the meaning of the statute in 1954 is belied not only
by its failure to modify the word “omits,” but also
by the Supreme Court's discussion of the 1954 le-
gislation as being “in harmony” with its interpreta-
tion of the 1939 Code. Again one might disagree
with the latter observation,FN7 but ultimately it
leaves little *511 room for this court to conclude
that the modifications made in 1954, by adding sec-
tions 6501(e)(1)(A)(i) and (ii), somehow altered the
meaning of the preexisting base provision.FN8

Moreover, contrary to the intimation in CC & F and
several other cases, this court sees no basis for lim-
iting the Supreme Court's decision to cases in-
volving the sale of goods or services by a trade or
business. To be sure, that was the factual setting in
Colony. But, neither the Supreme Court's construc-
tion of the word “omits,” its examination of the le-
gislative history, nor the remainder of its ratio
dicendi reasonably can be confined to that setting.
See Bakersfield Energy Partners, 2007 WL
1712543, at *7 (“We do not believe that either the
language or the rationale of Colony, Inc. can be
limited to the sale of goods or services by a trade or
business.”).

FN6. Even today, the definition of “omit”
is essentially the same as it was in 1934.
See, e.g., The American Heritage Diction-
ary of the English Language 1227 (4th
ed.2000) (“to fail to include or mention;
leave out”); Dictionary.com, http:// dic-

tionary. reference. com/ browse/ omit (as
viewed on July 16, 2007) (“to leave out;
fail to include or mention”).

FN7. As noted by this court in Grapevine
Imports, 71 Fed.Cl. at 342, “two features
that were added by the 1954 Code to the
language from section 275 of the 1939
Code buttress [the] claim” that the 1954
statute is different than its ancestor. In this
regard, this court explained-

First, section 6501(e)(1)(A)(i) provides a
gross receipts test similar to that adopted
in Colony, but, by its terms, makes this
test applicable only “[i]n the case of a
trade or business.” To conclude, as
plaintiffs do, that the Colony gross re-
ceipts test applies, under section
6501(e)(1), to every sort of sale is to
render surplusage Congress' reference to
that same test as applying “[i]n the case
of a trade or business.” That result,
however, would violate the canon that “a
legislature is presumed to have used no
superfluous words.” Platt v. Union Pac.
R.R. Co., 99 U.S. 48, 58, 25 L.Ed. 424
(1878). Second, as part of the 1954
Code, Congress added a paragraph (2) to
section 6501(e), which provides a rule
covering estate and gift taxes, corres-
ponding to the income tax rule. That
paragraph, however, unlike section
6501(e)(1)(A), specifically refers to the
omission of “items” includible in the
gross estate or total gifts, apparently to
make clear that the six-year period was
not to apply because of differences as to
the valuation of property. Of course, un-
der other interpretative canons, the pres-
ence of the words “items” in paragraph
(2) suggests that word ought not be im-
plied into section 6501(e)(1)(A), as the
latter refers only generally to omissions
of “an amount” “from gross income.”
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Id. Ultimately, however, this court can-
not conclude that these additions to the
statute somehow modified section
6501(e)(1)(A), which is precisely the
same as the provision construed by the
Supreme Court in Colony.

FN8. Indeed, other aspects of the 1954 le-
gislative history support the Court's con-
clusion. In 1954, Congress enacted a six-
year period of limitations to cover estate
and gift taxes. This new provision, section
6501(e)(2) of the Code is, in critical re-
gards, essentially identical to section
6501(e)(1)(A). As such, it is significant
that Congress did not interpret the estate
and gift tax provision as applying where
there merely was difference of opinion as
to the amount of tax owed. In this regard,
S.Rep. No. 83-1622, at 584-85 (1954), in-
dicated that this provision was not to apply
owing to “an increase in the valuation of
an item shown on the return.” This passage
clearly limits the scope of the term “omits”
as used in this provision, suggesting that
the same term used in section
6501(e)(1)(A) should not be construed as
applying to every understatement of gross
income. See Richards, supra, at 317-18
(“the Committee Reports indicate that the
six-year rule with respect to estate and gift
taxes is not to apply merely because of the
difference of opinion of the taxpayer and
Government as to the valuation of prop-
erty”).

[3] In the case sub judice, the court afforded de-
fendant the opportunity to demonstrate, at the evid-
entiary hearing, that something had been omitted
from the returns at issue. But, defendant failed to
do so-indeed, it withdrew the only expert witness
who was to provide testimony in support of its posi-
tion. Without that testimony, all defendant could
show is that the plaintiffs here benefitted from the
partnership's presumed overstatement of its basis,

which, in turn, generated the loss at issue here. As
defendant admits, the Tigues' 1999 return not only
specifically claimed the loss at issue, but also lis-
ted, on Schedule D thereof, the basis in the partner-
ship interests that defendant claims was overstated.
FN9 Colony, of course, *512 specifically holds that
an overstatement of basis that results in an under-
statement of income does not trigger the extended
statute of limitations in section 6501(e)(1)(A). 357
U.S. at 36, 78 S.Ct. 1033 (statute does not apply
“when, as here, the understatement of a tax arises
from an error in reporting an item disclosed on the
face of the return”). And, as noted, the Tax Court
recently reached the same conclusion in construing
not only section 6501(e)(1)(A), but the analogous
provision of section 6229(c)(2). See Bakersfield En-
ergy Partners, LP, 2007 WL 1712543, at *7; see
also Goodenow, 238 F.2d at 22 (section 275(c) did
not apply where overstatement of taxpayer's open-
ing inventory resulted in understatement of gross
profits); Johnson v. Comm'r of Internal Revenue, 32
T.C. 257, 259, 1959 WL 1276 (1959) (involving, in
part, the alleged overstatement of cost basis on sold
stock); cf. Reis, 142 F.2d at 903. That the alleged
overstated basis here produced a claimed loss,
rather than a diminished gain, neither distinguishes
these precedents nor the logic from which they
spring-and defendant does not argue to the con-
trary. Accordingly, the court sees no foundation for
concluding that the six-year statute of limitations of
section 6501(e)(1)(A) applies here.

FN9. Although arguably the best case for
defendant, the First Circuit's decision in
CC & F W. Operations is distinguishable.
There, a first-tier partnership subject to the
TEFRA audit rules was formed to facilitate
the sale to an unrelated third party of a
dozen second-tier subsidiary partnerships
that owned and held real estate. By agree-
ment of the parties, a portion of the sale
proceeds was applied to satisfy the liabilit-
ies to which the real estate was subject.
The sale resulted in a technical termination
of the subsidiary partnerships, which ac-
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cordingly filed final short-year returns that
disclosed the sale. 273 F.3d at 404. The
taxpayer-partnership reported the sale of
“various partnership interests” on Form
4797 (Sales of Business Property) as part
of its income tax return, but inadvertently
understated both the aggregate basis of the
partnership interests and the amount real-
ized. The reported sales price was less than
half of the total of the taxpayer's share of
partnership liabilities as reflected on the
Schedules K-1 of the subsidiary partner-
ships. The aggregate liabilities, in turn,
were less than the actual sales price of the
partnership interests. Construing section
6229(c)(2) of the Code, which, in critical
terms, parallels section 6501(e)(1)(A), the
First Circuit concluded that the taxpayer
essentially had omitted an entire income
item from its return-a payment made by
the unrelated third party to discharge the
first-tier partnership's indebtedness to a
bank. On this basis, the court distinguished
Colony, stating that it “did not involve the
failure to include attributed income; rather,
all receipts were disclosed and the taxpay-
er's only fault was an overstatement of
basis,” adding that “[i]n Colony there was
no such omission and that was decisive;
here, there was.” 273 F.3d at 406. Accord-
ingly, while the First Circuit certainly
questioned the Supreme Court's reasoning
and the applicability of that reasoning to
the 1954 provision, the court ultimately re-
lied upon a factual ground that is absent
from the case here.

Contrary to defendant's intimations, it is not for this
court to decide whether this construction of section
6501(e)(1)(A) makes the most sense from a tax
policy standpoint. Indeed, it is far from evident that
every sort of significant understatement of gross in-
come ought to trigger a six-year statute of limita-
tions. Nonetheless, it is for Congress, not the
courts, to change the law for policy reasons. See

Sony Corp. of America v. Universal City Studios,
Inc., 464 U.S. 417, 456, 104 S.Ct. 774, 78 L.Ed.2d
574 (1984); Bankamerica Corp. v. United States,
462 U.S. 122, 140, 103 S.Ct. 2266, 76 L.Ed.2d 456
(1983); United States v. Great N. Ry. Co., 343 U.S.
562, 575, 72 S.Ct. 985, 96 L.Ed. 1142 (1952) (“It is
our judicial function to apply statutes on the basis
of what Congress has written, not what Congress
might have written.”). Having considered the re-
mainder of defendant's arguments, and finding them
likewise unpersuasive, the court concludes that the
proposed adjustments to the Tigues' 1999 taxable
year are barred by the statute of limitations.FN10

FN10. Based on this holding, this court
need not consider whether plaintiffs' vari-
ous returns adequately disclosed features
of the various transactions so as to trigger
the safety-valve provision of section
6501(e)(1)(A)(ii) of the Code.

[4] One further matter remains-plaintiffs have as-
serted that if the assessment against the Tigues is
barred for their 1999 taxable year, any assessment
must also be barred as to their 2000 taxable year. In
particular, they asseverate that the losses carried
forward to 2000 cannot be challenged if the event
that generated those losses is in a barred year. But,
the Federal Circuit held otherwise in Barenholtz v.
United States, 784 F.2d 375 (Fed.Cir.1986), in
which the taxpayer asserted that because assess-
ments against them were barred for the years 1971
through 1974, defendant was barred from making
adjustments to his income for those years that resul-
ted in decreased business loss and charitable contri-
bution carryovers to the years 1975, 1976, and
1977. Rejecting that claim, the Federal Circuit
stated-

Barenholtz' argument is unsupported by the law.
Section 6501(a) bars assessments, not calcula-
tions, and no assessments were made for the
years 1971 through 1974. It is well settled that
the IRS and the courts may recompute taxable in-
come in a closed year in order to determine tax li-
ability in an open year.
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Id. at 380-81 (citing Springfield St. Ry. v. United
States, 160 Ct.Cl. 111, 312 F.2d 754, 757-59 (1963)
). A similar rule has been applied in other cases,
some of which specifically*513 involve loss carry-
forwards. FN11 Nor does the fact that this case in-
volves a partnership and the specialized TEFRA
provisions alter this rule, as this court recently
demonstrated. See J & J Fernandez Ventures, L.P.
v. United States, 2007 WL 1703439, at *2667-68
(Fed.Cl. Apr.3, 2007).FN12 Accordingly, that the
assessment for 1999 is barred does not mean that
the assessment for 2000 is likewise barred.

FN11. See also Phoenix Coal Co. v.
Comm'r of Internal Revenue, 231 F.2d 420,
421 (2d Cir.1956) (applying this rule to
loss carryforwards); Nat'l Forge & Ord-
nance Co. v. United States, 139 Ct.Cl. 204,
151 F.Supp. 937, 941 (1957) (same);
Crocker v. Comm'r of Internal Revenue, 75
T.C.M. (CCH) 2414, 2440 n. 37, 1998 WL
294052 (1998) (applying this rule to a
charitable contribution carryover); Angell
v. Comm'r of Internal Revenue, 52 T.C.M.
(CCH) 939, 941, 1986 WL 21740 (1986),
aff'd without pub. op., 861 F.2d 723 (7th
Cir.1988) (same).

FN12. While plaintiffs contend that
Roberts v. Comm'r of Internal Revenue, 94
T.C. 853, 857, 1990 WL 77203 (1990), is
to the contrary, that case does not remotely
address this issue. Indeed, it employs a
cramped view of section 6229 of the Code
that has now been rejected by the Federal
Circuit in AD Global, supra. See J & J
Fernandez Ventures, 2007 WL 1703439, at
*2668 (discussing this point). Notably, if
plaintiffs were right about this issue, the
IRS would be obliged to challenge transac-
tions that allegedly established an inflated
basis for an asset even if the tax ramifica-
tions of having that basis were not signific-
antly realized until years later, when, for
example, the asset was sold. Nothing sug-

gests that the law requires this.

III. CONCLUSION

This court need go no farther. For the foregoing
reasons, the court GRANTS, in part, and DENIES,
in part, plaintiffs' motion for summary judgment,
and GRANTS, in part, and DENIES, in part, de-
fendant's partial cross-motion for summary judg-
ment.FN13 The court finds the assessment of tax
against the Tigues for their 1999 taxable year is
barred by the normal statute of limitations found in
section 6501(a) of the Code. Any assessments as to
their 2000 taxable year are not barred. On or before
August 17, 2007, the parties shall file a joint status
report indicating how this case should proceed,
with a proposed schedule, as appropriate.

FN13. In its earlier ruling in this case, the
court mistakenly denied, in full, plaintiffs'
motion for summary judgment, when it
should have denied that motion only in
part. See Grapevine Imports, 71 Fed.Cl. at
343. The court believes that the issue dis-
cussed herein can be decided as a matter of
summary judgment because the nature of
the court's reliance on Colony renders irrel-
evant the expert testimony received at the
evidentiary hearing conducted herein.

IT IS SO ORDERED.

Fed.Cl.,2007.
Grapevine Imports, Ltd. v. U.S.
77 Fed.Cl. 505, 100 A.F.T.R.2d 2007-5228, 2007-2
USTC P 50,555
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United States Court of Federal Claims.
SALMAN RANCH LTD, a New Mexico Limited

Partnership, and William J. Salman, as Tax Matters
Partner, Plaintiffs,

v.
The UNITED STATES, Defendant.

No. 06-503T.

Nov. 9, 2007.

Background: Partnership and its tax matters part-
ner brought suit against the United States contend-
ing that statute of limitations barred adjustments to
partnership items in Final Partnership Administrat-
ive Adjustment (FPAA) issued by the Internal Rev-
enue Service (IRS). Parties filed cross-motions for
summary judgment.

Holdings: The United States Court of Federal
Claims, Christine O.C. Miller, J., held that:
(1) “omission from gross income” triggering ap-
plication of extended six-year statute of limitation
on partnership assessments may occur when there is
an omission of gain due to an overstatement of
basis;
(2) “gross receipts” provision providing exception
to definition of “gross income” in extended statute
of limitations was not applicable to partnership's
sale of ranch; and
(3) partnership which made a substantial omission
of gross income in partnership return due to over-
statement of basis of ranch sold by partnership
could not invoke safe harbor of adequate disclosure
provision so as to preclude application of extended
statute of limitations.

Defendant's cross-motion granted; plaintiffs' motion
denied.

West Headnotes

[1] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4572 k. Effect of Erroneous,

False, or Fraudulent Returns. Most Cited Cases
With regard to section of the Internal Revenue
Code extending limitations period for assessment of
partnership items to six years “[i]f the taxpayer
omits from gross income an amount properly in-
cludible therein which is in excess of 25 percent of
the amount of gross income stated in the return,” an
“omission from gross income” may occur when
there is an omission of gain due to an overstatement
of basis. 26 U.S.C.A. § 6501(e)(1)(A).

[2] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4572 k. Effect of Erroneous,

False, or Fraudulent Returns. Most Cited Cases
“Gross receipts” provision providing exception to
definition of “gross income” in section of the In-
ternal Revenue Code extending limitations period
for assessment of partnership items to six years if
taxpayer omits gross income in excess of 25 per-
cent of gross income stated in return was not ap-
plicable to partnership's sale of ranch, as such sale
did not qualify as the sale of goods or services by a
trade or business. 26 U.S.C.A. § 6501(e)(1)(A)(i).

[3] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4572 k. Effect of Erroneous,
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False, or Fraudulent Returns. Most Cited Cases
Partnership which made a substantial omission of
gross income in partnership return due to overstate-
ment of basis of ranch sold by partnership could not
invoke safe harbor of adequate disclosure provision
precluding application of extended six-year statute
of limitations for assessment of partnership items if
amount omitted is disclosed in return in a manner
adequate to apprise the Internal Revenue Service
(IRS), as the return gave no clue that partnership's
calculation of a stepped-up ranch basis resulted
from the transfer of proceeds of a Treasury note
short-sale transaction to the partnership. 26
U.S.C.A. § 6501(e)(1)(A)(ii).
*190 Adam M. Cohen, Denver, CO, for plaintiffs.
Alan Poe, Holland & Hart LLP, of counsel.

David R. House, Washington, DC, with whom was
Acting Assistant Attorney General Richard T. Mor-
rison, for defendant. Grover Hartt, III, Department
of Justice, of counsel.

MEMORANDUM OPINION AND ORDER

CHRISTINE O.C. MILLER, Judge.

This case is before the court after argument and
supplemental briefing on cross-motions for sum-
mary judgment. Taxpayers assert that the statute of
limitations set forth in 26 U.S.C. (“I.R.C.”) §§ 6501
and 6229 (2000), bars the Internal Revenue Ser-
vice's (the “IRS”) proposed adjustments to partner-
ship items of Salman Ranch, Ltd., as reflected in
the Final Partnership Administrative Adjustment,
issued on April 10, 2006 for the partnership's 1999
income-tax returns. The dispositive issue is whether
the Final Partnership Administrative Adjustment
was issued timely under the six-year statute of lim-
itations extension period of I.R.C. § 6501(e) or, al-
ternatively, § 6229(c)(2), due to the substantial
omission of income from both the partnership and
the partners' individual 1999 income-tax returns.

FACTS

The following facts are undisputed for purposes of
these cross-motions. On January 1, 1987, the own-
ers of Salman Ranch (also referred to as the
“ranch”), operating in Mora County, New Mexico
(previously William Salman Ranch, Inc.), formed
Salman Ranch, Ltd. (“Salman Ranch” or the
“partnership”). Principal shareholders included
William J. Salman, David M. Salman, Frances S.
Koenig, and the Frances D. Salman Testamentary
Trust.FN1 Other shareholders included various Sal-
man and Koenig family members. In exchange for
partnership interests in Salman Ranch, the owners
of the ranch transferred their interests therein to the
partnership.

FN1. Plaintiffs' proposed findings of un-
controverted fact, at one point, incorrectly
designate the Frances D. Salman Testa-
mentary Trust as the “Frances D. Koenig
Testamentary Trust.” Plfs.' Proposed Find-
ings of Fact No. 2, filed Feb. 1, 2007.

On December 30, 1998, the New Mexico Secretary
of State recorded the filing of certificates of limited
partnership for the William J. Salman Family Lim-
ited Partnership (“WJS”), the David M. Salman
Family Limited Partnership (“DMS”), and the
Frances S. Koenig Family Limited Partnership
(“FSK”) (collectively, the “family partnerships”).

On October 8, 1999, the Salman Ranch partners
entered into short sales (a transaction whereby the
partners borrowed securities from a third party and
sold them for cash to another third party) of U.S.
Treasury Notes (the “Treasury Notes”). These sales
generated $10,982,373.00 in cash. On or about Oc-
tober 13, 1999, the partners purportedly transferred
the approximately $10.9 million cash proceeds
from the short sales and the accompanying short
positions (the obligation following the short sale to
replace the borrowed securities) to Salman Ranch.
Following the transfer, Salman Ranch closed the
short position on the Treasury Notes at a cost of
$10,980,866.00.

*191 On November 30, 1999, the Salman Ranch
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partners contributed, in accordance with each part-
ner's respective family membership, a portion of
their partnership interests in Salman Ranch to the
three newly formed family partnerships: WJS,
DMS, and FSK. Each family partnership, with each
of the respective family members as partners, now
held a partnership interest in Salman Ranch, which,
in turn, held the ranch.

The Salman Ranch partners' transfer of their in-
terests to their respective family partnerships
caused a technical termination of the partnership
pursuant to I.R.C. § 708(b)(1)(B).FN2 The Salman
Ranch's final partnership tax return for the period
ending November 30, 1999, included a statement
electing to adjust basis pursuant to I.R.C. § § 754
FN3 and 743(b)(1). FN4 The election to adjust the
basis of partnership property purported to increase
the partners' basis in the ranch to a reported amount
of $6,850,276.00, a step-up in basis reflecting the
original basis in the ranch, plus the value of the
short-sale cash proceeds contributed to the partner-
ship.

FN2. I.R.C. § 708(b)(1)(B) provides:

(1) General rule.-For purposes of subsec-
tion (a), a partnership shall be con-
sidered as terminated only if-

....

(B) within a 12-month period there is a
sale or exchange of 50 percent or more
of the total interest in partnership capital
and profits.

FN3. I.R.C. § 754 provides, in pertinent
part:

If a partnership files an election, in ac-
cordance with regulations prescribed by
the Secretary, the basis of partnership
property shall be adjusted, ... in the case
of a transfer of a partnership interest, in
the manner provided in section 743.

FN4. I.R.C. § 743(b)(1) provides, in per-
tinent part:

(b) Adjustment to basis of partnership
property.-In the case of a transfer of an
interest in a partnership by sale or ex-
change ..., a partnership with respect to
which the election provided in section
754 is in effect ... shall-

(1) increase the adjusted basis of the
partnership property by the excess of the
basis to the transferee partner of his in-
terest in the partnership over his propor-
tionate share of the adjusted basis of the
partnership property

On December 23, 1999, the partnership sold a por-
tion of the ranch for $7,088,588.00 and an option to
acquire the remainder of the ranch at an option
price of $100,000.00 and an exercise price of
$656.12 per acre. Salman Ranch filed its final part-
nership return for the period ending December 31,
1999, on April 16, 2000. The partnership reported
the sale of the ranch that reflected gross proceeds of
$7,188,588.00, a cost or other basis of
$6,850,276.00, and a resulting gain of $338,312.00.

Line 6 of schedule K-1 issued by Salman Ranch to
each of its partners for the 1999 tax year reported
each partner's proportionate share from the sale of
the ranch. Each of the three family partnerships,
WJS, DMS, and FSK, also reported its partners'
share from the sale of the ranch on Line 6 of sched-
ule K-1. Each partner to Salman Ranch and to the
family partnerships reported on his individual 1999
tax return an amount purporting to be the respective
share of each partner from the sale of the ranch.

On April 10, 2006, the IRS issued the Final Partner-
ship Administrative Adjustment (the “FPAA”), ad-
justing Salman Ranch's December 31, 1999 partner-
ship tax return. The adjustment reduced the basis in
the ranch (by deducting the partnership's obligation
to close the short position). The result was a
$4,567,949.00 increase to the reporting of the capit-
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al gain from the sale. Defendant contends that the
basis in the ranch was inflated because it “was not
reduced by the liability to close that short position.”
Def.'s Br. filed Apr. 2, 2007, at 4.

According to defendant, the partners' individual
1999 tax returns report that “the [T]reasury [N]otes
were acquired on ‘various' dates and sold on Octo-
ber 8, 1999[,] for a small capital loss. There is no
indication in the partners' individual Form 1040 re-
turns filed for 1999 that the partnership had as-
sumed liability to cover the short position in Treas-
ury Notes.” Def.'s Br. filed Apr. 2, 2007, at 5
(citation omitted). Moreover, defendant maintains
that the partners' individual returns did not report
“the loss incurred when the partnership closed the
short position in Treasury Notes and, in turn,
passed that loss through to the partners as a partner-
ship transaction,” or that Salman Ranch was the en-
tity that closed the short position on the Treasury
Notes at all. Id.

*192 Defendant deems this series of transactions,
undertaken by plaintiffs, to be a “variant of the Son
of BOSS tax shelter described in Notice 2000-44.”
Id. at 10 (citing I.R.S. Notice 2000-44, 2000-2 C.B.
255). FN5 Defendant condemns such transactions
for “refus[ing] to properly treat the partnership's as-
sumption of the partners' liability to close the short
sale” by decreasing the partners' basis in the part-
nership according to the partnership's assumption of
the liability. Id. at 10-11. Thus, according to de-
fendant, the “basis adjustments from the proceeds
and obligation contribution would have essentially
offset each other providing no increase in basis.”
Id. at 11. Defendant insists that this improper treat-
ment resulted in an understatement of the “gain
from the sale of the ranch in the amount of
$4,567,946[.00],” a position echoed in the FPAA.
Id. at 5, 11. The partnership and William J. Salman,
its Tax Matters Partner (“plaintiffs”), filed the in-
stant lawsuit in response to the FPAA.

FN5. Notice 2000-44 put taxpayers on no-
tice that the IRS deemed Son of BOSS
transactions as officially “listed transac-

tions” that “may be subject to challenge
under [I.R.C.] § 752, or under [Treasury
Regulation] § 1.701-2 or other anti-abuse
rules. In addition, in the case of individu-
als, these transactions may be subject to
challenge under [I.R.C.] § 165(c)(2).”
I.R.S. Notice 2000-44, 2000-2 C.B. 255.
The United States Tax Court has described
a Son of BOSS transaction, as follows:

Son-of-BOSS is a variation of a slightly
older alleged tax shelter known as
BOSS, an acronym for “bond and op-
tions sales strategy.” There are a number
of different types of Son-of-BOSS trans-
actions, but what they all have in com-
mon is the transfer of assets encumbered
by significant liabilities to a partnership,
with the goal of increasing basis in that
partnership. The liabilities are usually
obligations to buy securities, and typic-
ally are not completely fixed at the time
of transfer. This may let the partnership
treat the liabilities as uncertain, which
may let the partnership ignore them in
computing basis. If so, the result is that
the partners will have a basis in the part-
nership so great as to provide for large-
but not out-of-pocket-losses on their in-
dividual tax returns. Enormous losses are
attractive to a select group of taxpayers-
those with enormous gains.

Kligfeld Holdings v. Comm'r, 128 T.C.
192, 194, 2007 WL 1556083 (2007). No-
tice 2000-44 reflects the IRS's position
that “[t]he purported losses resulting
from the transactions described above do
not represent bona fide losses reflecting
actual economic consequences as re-
quired for purposes of [I.R.C.] § 165.
The purported losses from these transac-
tions (and from any similar arrangements
designed to produce noneconomic tax
losses by artificially overstating basis in
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partnership interests) are not allowable
as deductions for federal income tax pur-
poses.” I.R.S. Notice 2000-44, 2000-2
C.B. 255.

DISCUSSION

I. Standards for summary judgment

Plaintiffs' motion for summary judgment contends
that any proposed increase in their tax liability
sought in the FPAA is time barred by the three-year
statute of limitations set forth in I.R.C. §§ 6501 and
6229. Defendant cross-moves for summary judg-
ment, arguing that the time period for assessing
taxes attributable to partnership items was open
when the FPAA was issued by reason of the six-
year extension of the statute of limitations period in
section 6501(e)(1)(A) or, alternatively, in section
6229(c)(2).

Summary judgment is warranted when no genuine
issues of material fact are present and the moving
party is entitled to judgment as a matter of law.
RCFC 56(c); Palahnuk v. United States, 475 F.3d
1380, 1382 (Fed.Cir.2007). The fact that both
parties have moved for summary judgment does not
change the standard and “the court must evaluate
each motion on its own merits, resolving reasonable
inferences against the party whose motion is under
consideration.” First Commerce Corp. v. United
States, 335 F.3d 1373, 1379 (Fed.Cir.2003). On
cross-motions for summary judgment, the duty of
the court is to “grant judgment against a party who
fails to make a showing sufficient to establish the
existence of an element essential to that party's
case, and on which that party will bear the burden
of proof at trial.” Lima Surgical Assocs., Inc. v.
United States, 944 F.2d 885, 888 (Fed.Cir.1991)
(internal quotations omitted) (setting forth in tax re-
fund suit standard for resolving cross-motions for
summary judgment). Given that no material facts
are in dispute concerning the legal issues, resolu-
tion by summary judgment is appropriate.

II. I.R.C. §§ 6501 and 6229

Pursuant to I.R.C. § 6501(a), the IRS must assess
tax on a partner's individual tax *193 return within
three years after the return was filed. I.R.C. §
6501(a). Section 6501 also sets forth the applicable
statute of limitations for the assessment of partner-
ship items unless I.R.C. § 6229(a) extends that peri-
od. AD Global Fund, L.L.C. v. United States, 481
F.3d 1351, 1352 (Fed.Cir.2007). Section
6501(e)(1)(A) extends the limitations period to six
years “[i]f the taxpayer omits from gross income an
amount properly includible therein which is in ex-
cess of 25 percent of the amount of gross income
stated in the return.” I.R.C. § 6501(e)(1)(A). Simil-
arly, section 6229(c)(2) extends the limitations
period applicable to partnership items when the
partnership makes a substantial omission of in-
come, defined as an omission “from gross income
[of] an amount properly includible therein which is
in excess of 25 percent of the amount of gross in-
come stated in the return.” I.R.C. § 6229(c)(2).

Unlike I.R.C. § 6229(c)(2), however, section
6501(e)(1)(A) includes sub-provisions that limit the
applicability of the extended six-year statute of lim-
itations. Section 6501(e)(1)(A)(i) (the “gross re-
ceipts provision”) provides an exception to the gen-
eral definition of gross income, stating that, “[i]n
the case of a trade or business, the term ‘gross in-
come’ means the total of the amounts received or
accrued from the sale of goods or services ... prior
to diminution by the cost of such sales or services.”
I.R.C. § 6501(e)(1)(A)(i). Section 6501(e)(1)(A)(ii)
(the “adequate disclosure provision”) provides a
“safe harbor” for a taxpayer who otherwise has
made a substantial omission, stipulating that,

[i]n determining the amount omitted from gross
income, there shall not be taken into account any
amount which is omitted from gross income
stated in the return if such amount is disclosed in
the return, or in a statement attached to the re-
turn, in a manner adequate to apprise the Secret-
ary [of the Treasury, meaning the IRS] of the
nature and amount of such item.
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I.R.C. § 6501(e)(1)(A)(ii). As sections 6229(c)(2)
and 6501(e)(1)(A) materially differ only in this re-
gard, the parties recognize that the resolution of this
dispute turns on the critical language contained in
both statutes: “omits from gross income an amount
properly includible therein.” I.R.C. §§ 6229,
6501(e)(1)(A). If it is determined that plaintiffs' re-
porting falls within this language, plaintiffs can
prevent application of the six-year extended statute
of limitations by establishing that the definition of
gross income in the gross receipts provision applies
to the partnership's income and/or that their report-
ing falls within the safe harbor of the adequate dis-
closure provision.

Accordingly, plaintiffs' arguments against the ap-
plicability of the six-year extended statute of limita-
tions period can be distilled to three principal con-
tentions: (1) plaintiffs did not omit any gross in-
come, because an understatement of basis does not
constitute an omission at all; (2) plaintiffs did not
omit any gross income, because the gross receipts
provision is applicable to plaintiffs' reporting; and,
(3) even if plaintiffs' reporting is determined to be
an omission of gross income, the subject returns ad-
equately disclosed the nature and amount of the in-
come considered omitted within the ambit of the
adequate disclosure provision. Defendant rejoins
that plaintiffs did omit gross income that exceeded
the threshold of 25 percent of income stated in the
return, that plaintiffs do not qualify for the excep-
tion to the definition of gross income set forth in
the gross receipts provision, and that plaintiffs' re-
porting failed to disclose the nature and amount of
income omitted in a manner adequate to apprise the
IRS.

III. Omission from gross income

[1] Plaintiffs' first contention depends on the con-
struction of the language “omits from gross income
an amount properly includible therein” of I.R.C. §
6501(e)(1)(A). As in all cases of statutory interpret-
ation, the court begins with the language of the stat-
ute itself. Electrolux Holdings, Inc. v. United

States, 491 F.3d 1327, 1330 (Fed.Cir.2007). “[I]f
the statutory language is unambiguous and the stat-
utory scheme is coherent and consistent,” the
court's inquiry ends. AD Global Fund, 481 F.3d at
1353 (internal quotations omitted). The court must
attempt “to read the statute as a whole, to give ef-
fect to all of its parts, and to avoid, if possible, ren-
dering *194 language superfluous.” Hawkins v.
United States, 469 F.3d 993, 1000 (Fed.Cir.2006)
(internal quotations omitted); see also Mellon Bank,
N.A. v. United States, 265 F.3d 1275, 1280-81
(Fed.Cir.2001) (applying principle to I.R.C. §
67(e)(1) to avoid taxpayer's interpretation that
“eliminates the second requirement of section
67(e)(1)”).

Defendant maintains that plaintiffs, through their
failure properly to report the basis of the ranch,
omitted over $4.5 million from gross income.
Plaintiffs respond that the word “omits” used in
section 6501(e)(1)(A) has a settled interpretation
that does not include errors from the overstatement
of basis. Plaintiffs rely upon a United States Su-
preme Court decision interpreting 26 U.S.C. § 275
(c) (1939),FN6 the predecessor statute to I.R.C. §
6501(e)(1)(A), and recent decisions applying the
holding. See Colony, Inc. v. Comm'r, 357 U.S. 28,
78 S.Ct. 1033, 2 L.Ed.2d 1119 (1958); Grapevine
Imports, Ltd. v. United States, 77 Fed.Cl. 505
(2007) (holding six-year extended statute of limita-
tions period provided in I.R.C. § 6501(e)(1)(A) in-
applicable to partnership's overstatement of basis);
Bakersfield Energy Partners v. Comm'r, 128 T.C.
207, 2007 WL 1712543 (2007) (same). Plaintiffs
draw support from Colony's holding that, by the
language “omits from gross income an amount
properly includible therein,” “Congress was ad-
dressing itself to the specific situation where a tax-
payer actually omitted some income receipt or ac-
crual in his computation of gross income, and not
more generally to errors in that computation arising
from other causes.” Colony, 357 U.S. at 33, 78
S.Ct. 1033. Although Colony interpreted a provi-
sion of the pre-1954 Internal Revenue Code,
plaintiffs point out that the language is the same in
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the current I.R.C. § 6501(e)(1)(A) and that the Su-
preme Court in Colony determined its conclusion to
be “in harmony with the unambiguous language of
§ 6501(e)(1)(A).” Id. at 37, 78 S.Ct. 1033.

FN6. 26 U.S.C. § 275(c) (1939) provides:

Omission from Gross Income.-If the tax-
payer omits from gross income an
amount properly includible therein
which is in excess of 25 per centum of
the amount of gross income stated in the
return, the tax may be assessed, or a pro-
ceeding in court for the collection of
such tax may be begun without assess-
ment, at any time within 5 years after the
return was filed.

Defendant challenges plaintiffs' reliance on and in-
terpretation of the Colony decision, arguing that
I.R.C. § 6501(e)(1)(A) was a change from the pre-
1954 provision and that the facts of Colony reveal
that the case is “in harmony with the unambiguous
language of § 6501(e)(1)(A)” to the extent that the
taxpayer in Colony was in the trade or business of
selling real estate-unlike plaintiffs in the case at
bar. Defendant's August 9, 2007 post-argument
brief cites to a recent decision interpreting the ap-
plication of Colony to section 6501(e)(1)(A) in a
case factually similar to the present. See Brandon
Ridge Partners v. United States, No.
8:06-CV-1340-T24MAP, 2007 WL 2209129
(M.D.Fla. July 30, 2007) (holding six-year exten-
ded statute of limitations period of I.R.C. §
6501(e)(1)(A) applicable to partnership's overstate-
ment of basis in Son of BOSS transaction). While it
is arguable whether Colony's holding carries over to
section 6501(e)(1)(A) at all,FN7 the court need not
resolve that controversy, because Colony, read both
as anchored by its factual context and as ensuring
that no provision of section 6501(e)(1)(A) is
rendered superfluous by its holding, does not com-
pel the result that plaintiffs seek. As the overriding
issue turns in part on the Colony decision, an ana-
lysis of the decision in light of the parties' compet-
ing arguments and the case law is warranted.

FN7. See CC & F W. Operations Ltd.
P'ship v. Comm'r, 273 F.3d 402, 406 n. 2
(1st Cir.2001) (“Whether Colony's main
holding carries over to section 6501(e)(1)
is at least doubtful. That section's first
‘special rule’ adopts Justice Harlan's gross
receipts test but only for sales of goods and
services. The arguable implication is that it
does not apply under section 6501 to other
types of income.” (citation omitted)). The
Colony decision itself stated that the Court
granted certiorari “because the question as
to the proper scope of § 275(c), although
resolved for the future by § 6501(e)(1)(A)
... remains one of substantial importance in
the administration of the income tax laws
for earlier taxable years. ” Colony, 357
U.S. at 32, 78 S.Ct. 1033 (emphasis added)
(citations omitted).

1. Colony, Inc. v. Commissioner

The United States Supreme Court undertook in
Colony to determine “the proper *195 scope of §
275(c)” the predecessor provision to section
6501(e)(1)(A). Colony, 357 U.S. at 32, 78 S.Ct.
1033. As I.R.C. § 6501(e)(1)(A), former 26 U.S.C.
§ 275(c) (1939), provided an extended period for
assessing taxes “[i]f the taxpayer omits from gross
income an amount properly includible therein
which is in excess of 25 per centum of the amount
of gross income stated in the return.” 26 U.S.C. §
275(c) (1939). Unlike section 6501(e)(1)(A),
however, section 275(c) did not contain the excep-
tion to the definition of gross income provided in
the gross receipts provision or the “safe harbor”
provided in the adequate disclosure provision.

The taxpayer, The Colony, Inc., was a real estate
company in the principal business of developing
and selling residential lots. Colony, Inc. v. Comm'r,
26 T.C. 30, 31, 1956 WL 878 (1956), aff'd, 244
F.2d 75 (6th Cir.1957), rev'd, 357 U.S. 28, 78 S.Ct.
1033, 2 L.Ed.2d 1119 (1958). The IRS determined
“that the taxpayer had understated the gross profits
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on the sale of certain lots of land for residential
purposes as a result of having overstated the ‘basis'
of such lots by erroneously including in their cost
certain unallowable items of development ex-
pense.” Colony, 357 U.S. at 30, 78 S.Ct. 1033.

The Supreme Court in Colony interpreted the
“critical statutory language, ‘omits from gross in-
come an amount properly includible therein.’ ” 357
U.S. at 32, 78 S.Ct. 1033 (quoting 26 U.S.C. § 275
(c) (1939)). The Supreme Court ultimately rejected
the Commissioner's focus on the word “amount”
and his buttressing the IRS's position by
“touch[ing] lightly on the word ‘omits' and
bear[ing] down hard on the words ‘gross income.’ ”
Id. (quoting 26 U.S.C. § 275(c) (1939)). Instead,
the Court decided to take “full account of the word
‘omits,’ ” which the Court credited with its com-
monly attributed meaning of “ ‘to leave out or un-
mentioned; not to insert, include or name.’ ” Id.
(quoting Webster's New International Dictionary
(2d ed.1939)). The Court confirmed that this under-
standing was echoed in the legislative history of
section 275(c) which revealed Congress's “use of
such phrases as ‘failed to disclose’ or ‘to leave out’
items of income.” Id. at 35, 78 S.Ct. 1033.

Applying the law to the facts of the case, the Court
noted that the taxpayer reported accurately its gross
receipts, not having omitted any income receipt or
accrual, although The Colony, Inc., had overstated
its basis. To the Colony Court, the common defini-
tion of “omit,” reinforced by the provision's legis-
lative history, militated in favor of a ruling that the
taxpayer had not omitted gross income in its report-
ing because an overstatement of basis did not
amount to an omission of a specific receipt or ac-
crual of an income item. Given the facts forming
the legal issue before the court, Colony's holding
essentially adopted a “gross receipts” test for de-
termining an omission from gross income: an omis-
sion from gross income is found where a taxpayer
entirely omits a gross receipt.

2. Recent case law

Reexamination of Colony has resurfaced during the
past decade by courts asked to apply the current
section 6501(e)(1)(A). The decisions cited by the
parties were not issued by the United States Su-
preme Court or the United States Court of Appeals
for the Federal Circuit and thus do not constitute
binding precedent on the United States Court of
Federal Claims. Nonetheless, following the sound
practice of “accord[ing] great weight to the de-
cisions of our sister circuits when the same or sim-
ilar issues come before us,” Admiral Fin. Corp. v.
United States, 378 F.3d 1336, 1340 (Fed.Cir.2004),
the court seeks instruction from these cases and
their holdings, as well as the recent Tax Court de-
cision that appears to trump its own precedents.

1) Bakersfield Energy Partners v. Commissioner

The partners sold their partnership interests in
Bakersfield Energy Partners (“BEP”), owner of in-
terests in oil and gas reserves, to Bakersfield Re-
sources, L.L.C. (“BRLLC”), thereby causing a
technical termination of BEP. BEP then made an
election pursuant to I.R.C. §§ 754 and 743(b) to ad-
just basis in the partnership assets to reflect
BRLLC's basis in the acquired BEP partnership in-
terests. BEP sold its interests in the oil and gas re-
serves during the *196 1998 taxable year, reporting
a stepped-up basis in the reserves from the I.R.C. §
754 basis adjustment. The IRS issued an FPAA on
October 4, 2005, adjusting the basis reflected on
BEP's Form 4797 (Sales of Business Property) to
zero. BEP moved for summary judgment on the
ground that the three-year statute of limitations had
run and that an “overstatement of basis is not an
omission from gross income for purposes of the ex-
tended period of limitations under section
6501(e)(1)(A) or, in the alternative, that the amount
omitted was ‘disclosed in the return, or in a state-
ment attached to the return, in a manner adequate to
apprise the Secretary of the nature and amount of
such item.’ Sec[tion] 6501(e)(1)(A)(ii).”
Bakersfield, 128 T.C. at 210.

The Tax Court found that “the precedents interpret-
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ing section 6501(e)(1)(A)(ii) have been held
equally applicable to section 6229(c)(2),” and pro-
ceeded to consider the application of Colony to the
facts presented. Id. at 212. The court concluded that
“[t]he precise holding of the Supreme Court in
Colony, Inc. v. Commissioner ... was that the exten-
ded period of limitations applies to situations where
specific income receipts have been ‘left out’ in the
computation of gross income and not when an un-
derstatement of gross income resulted from an
overstatement of basis.” Id. at 213. While the IRS
in Bakersfield argued that Colony's holding should
be understood as limited to the current gross re-
ceipts provision of I.R.C. § 6501(e)(1)(A)(i), the
court was “unpersuaded” and did “not believe that
either the language or the rationale of Colony, Inc.
[could] be limited to the sale of goods or services
by a trade or business.” Id. at 215. FN8 The Tax
Court granted summary judgment in favor of BEP,
concluding that the six-year statute of limitations
did not apply to BEP's overstatement of basis.

FN8. The Tax Court decision in
Bakersfield failed to discuss three prior in-
consistent opinions of the Tax Court apply-
ing I.R.C. § 6501(e)(1)(A). See Estate of
Fry v. Comm'r, 88 T.C. 1020, 1987 WL
49311 (1987) (applying I.R.C. §
6501(e)(1)(A) to omission from gross in-
come arising out of dispute over value of
parcel of land); Insulglass Corp. v.
Comm'r, 84 T.C. 203, 1985 WL 15309
(1985) (holding gross receipts provision
provides exception, for trade or business,
to general meaning of gross income
provided in section 61(a) so reporting of
gross proceeds alone from sales of com-
modities would not prevent application of
I.R.C. § 6501(e)(1)(A)); Schneider v.
Comm'r, 49 T.C.M. (CCH) 1032 (1985)
(holding that gross receipts provision sup-
plies exception to general definition of
gross income in case of trade or business
and applying I.R.C. § 6501(e)(1)(A) to
omission of income).

2) Grapevine Imports, Ltd. v. United States

The partnership, Grapevine Imports, Ltd.
(“Grapevine”), filed a partnership return for 1999
showing a net short term loss of $21,884. The part-
ners, the Tigues, filed their joint income tax return
for 1999 showing a total loss of $973,087.00 ow-
ing, in part, to partnership transactions. The Tigues
carried this loss forward to future taxable years
along with a net operating loss carryover from 1998
to eliminate taxable income in the amount of
$730,161.00. The IRS issued an FPAA to Grapev-
ine adjusting the basis in Grapevine by $10 million
for the 1999 tax year. Plaintiffs conceded, for pur-
poses of their motion for summary judgment, that
basis used to calculate partnership losses was over-
stated, but asserted that the FPAA was time barred
by the statute of limitations contained in I.R.C. §
6229(a).

In determining whether the partnership's 1999 tax
year was open by means of the six-year extended
statute of limitations period in I.R.C. §
6501(e)(1)(A), the trial court revisited the Colony
decision. After reciting the facts and holding of
Colony, the Grapevine court noted that “a judicial
debate erupted over whether the 1954 version of
section 6501(e)(1)(A) is triggered only where an
item of income is entirely omitted from a return,”
further observing that “several cases have ques-
tioned the continuing viability of Colony in light of
the 1954 amendments to section 6501(e)(1)(A).”
Grapevine, 77 Fed.Cl. at 509 (citing CC & F W.
Operations Ltd. P'ship v. Comm'r, 273 F.3d 402,
406 n. 7 (1st Cir.2001); In re G-I Holdings, Inc.,
2006 WL 2595264, at *5-6 (D.N.J. Sept.8, 2006);
*197Insulglass Corp. v. Comm'r, 84 T.C. 203, 210,
1985 WL 15309 (1985); Schneider v. Comm'r, 49
T.C.M. (CCH) 1032, 1034-35 (1985)). FN9 Coun-
tervailing that trend, the court cited the Tax Court's
recent decision in Bakersfield, which had rejected
the view that Colony's application was limited to a
trade or business selling goods or services under the
I.R.C. § 6501(e)(1)(A)(i) gross receipts provision.

FN9. See also supra note 7.
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Invoking the duty to follow the precedent of the Su-
preme Court, the Grapevine court determined that
Colony's construction of 26 U.S.C. § 275(c) (1939)
constituted binding precedent as to the 1954 version
of I.R.C. § 6501(e)(1)(A). The court reasoned that,
“[f]rom a ‘plain meaning’ standpoint, there is ut-
terly no indication that the common understanding
of ‘omits,’ which the Supreme Court took as requir-
ing an entire income item to be missing, somehow
shifted in the two decades between the passage of
the 1934 Revenue Act and the 1954 Code.” Id. at
510. The court also noted that, in the interval, Con-
gress made no attempt to alter or remove the word
“omit,” and that the Supreme Court characterized
its Colony holding as being “in harmony” with the
1954 provision. Id. at 510-11. While suggesting
that the test adopted for the word “omits” in Colony
“render[ed] surplusage Congress' reference to that
same test as applying [i]n the case of a trade or
business” in section 6501(e)(1)(A)(i), the court in
Grapevine ultimately concluded that the addition of
the gross receipts provision and the adequate dis-
closure provision to I.R.C. § 6501(e)(1)(A) did not
“somehow modif[y] section 6501(e)(1)(A), which
is precisely the same as the provision construed by
the Supreme Court in Colony. ” Id. at 510 n. 7
(internal quotations omitted). The Grapevine court
ruled:

[T]his court sees no basis for limiting the Su-
preme Court's decision to cases involving the sale
of goods or services by a trade or business. To be
sure, that was the factual setting in Colony. But,
neither the Supreme Court's construction of the
word “omits,” its examination of the legislative
history, nor the remainder of its ratio dicendi
reasonably can be confined to that setting.

Id. at 511.

3) Brandon Ridge Partners v. United States

Mr. Jefferson engaged in a series of transactions,
along with his wife, in order to reduce the taxable
gain on the sale of a large amount of stock with a

low basis. In mid-November 1998, Mr. Jefferson
formed NJ Investments, L.L.C., Brandon Ridge
Partners, and Brandon Ridge, Inc., an S-
corporation. On November 24, 1998, Mr. Jefferson,
acting through NJ Investments, L.L.C., engaged in
a short sale of Treasury Notes, generating cash pro-
ceeds of $3,258,458.33. The following day, NJ In-
vestments, L.L.C., transferred both the cash pro-
ceeds form the short sale and the obligation to cov-
er the short position to Brandon Ridge Partners. On
November 27, 1998, Brandon Ridge Partners
covered the short sale. On December 2, 1998, Mr.
Jefferson contributed his stock to Brandon Ridge
Partners. On the next day, the Jeffersons conveyed
99% of their partnership interests in Brandon Ridge
Partners to Brandon Ridge, Inc., thereby causing a
technical termination of the partnership. The part-
nership then made an election, pursuant to I.R.C. §
754, to adjust its basis in the partnership assets,
purporting to step-up the basis in the stock by the
$3,258,458.33 cash proceeds from the short sale.
On December 4, 1998, Brandon Ridge Partners sold
the stock for $3,315,000.00, reporting a gain on the
sale of only $31,042.00.

On February 22, 2006, the IRS issued an FPAA
taking the position that the basis in the stock was
overstated and did not account for the contribution
of both the short position liability to the partnership
and the cash proceeds from the short sale. In re-
sponse, Brandon Ridge Partners filed suit and
sought summary judgment, arguing that the six-
year extended statute of limitations of I.R.C. §
6501(e)(1)(A) was inapplicable because no omis-
sion from gross income had occurred or that, altern-
atively, even if an omission occurred, the gross in-
come from the sale of the stock was disclosed ad-
equately.

*198 The federal district court reviewed the holding
in Colony and the recent decisions in Bakersfield
and Grapevine in applying Colony to the current
I.R.C. § 6501(e)(1)(A). As in Grapevine, the court
noted that the failure to adopt the IRS's position
that Colony's gross receipts test applies only to
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trades or businesses selling goods or services would
render the gross receipts provision of section
6501(e)(1)(A)(i) superfluous. The court observed
that case law prior to Bakersfield and Grapevine
supported the IRS's position. Brandon Ridge, No.
8:06-cv-1340-T-24MAP, 2007 WL 2209129, at
*6-7 (citing Taylor v. United States, 417 F.2d 991,
993 (5th Cir.1969); Phinney v. Chambers, 392 F.2d
680, 685 (5th Cir.1968); Schneider, 49 T.C.M.
(CCH) 1032; Insulglass, 84 T.C. at 210).FN10 The
court also compared section 6501(e)(1)(A) to I.R.C.
§ 6501(e)(2) regarding estate and gift taxes which
provides a six-year extended statute of limitations
when a “ ‘taxpayer omits ... items includible in
[the] gross estate or [the] total gifts.’ ” Id. at *7
(quoting I.R.C. § 6501(e)(2)). Because Congress
used the word “item” in that section, instead of
“amount” as in I.R.C. § 6501(e)(1)(A), the court
reasoned:

FN10. The Brandon Ridge court observed
that the Fifth Circuit precedent set in Phin-
ney bound the court. Phinney held that

the enactment of subsection (ii) as a part
of section 6501(e)(1)(A) makes it appar-
ent that the six year statute is intended to
apply where there is either a complete
omission of an item of income of the re-
quisite amount or misstating of the
nature of an item of income which places
the “commissioner ... at a special disad-
vantage in detecting errors.”

This provision of the statute [section
6501(e)(1)(A)(ii)] says that in determin-
ing whether “an amount” had been omit-
ted from gross income, there shall not be
taken into account any amount which is
omitted if such amount is so shown on
the return as to make it reasonably pos-
sible for the Secretary to detect errors.
This, it seems to us, is to say that if an
item of income is shown on the face of
the return or an attached statement that is
not shown in a manner sufficient to en-

able the secretary by reasonable inspec-
tion of the return to detect the errors then
it is the omission of “an amount” prop-
erly includ[i]ble in the return.

392 F.2d at 685 (quoting Colony, 357
U.S. at 36, 78 S.Ct. 1033).

This suggests that the extended limitations period
in § 6501(e)(2) regarding estate and gift taxes
only applies when an item is completely left out,
while the extended limitations period in §
6501(e)(1) regarding income taxes applies both in
cases where an item of income is completely left
out and in situations where the amount of gross
income reported is understated due to an error in
the calculation.
Id. The court concluded that “the phrase ‘omits
from gross income an amount properly includible
therein’ encompasses not only situations where
an item of income is completely left out, but also
situations where the amount of gross income is
understated due to an error in the calculation.” Id.
(quoting I.R.C. § 6501(e)(1)(A)).

Because the court concluded that the partnership
omitted gross income in an amount greater than 25
percent of the amount of gross income stated in the
return, the court proceeded to determine whether
the partnership qualified for the safe harbor af-
forded by the adequate disclosure provision. The
court first determined that both the individual part-
ner and the partnership returns should be examined
in determining whether adequate disclosure had
been made. Reading the adequate disclosure provi-
sion in light of its purpose to give the taxpayer the
shorter limitations period when the taxpayer omits
income, but discloses the nature and amount of the
omission in substance, the court concluded that
“[i]f an item of income is not shown on the face of
the return or an attached statement ‘in a manner
sufficient to enable the [IRS] by reasonable inspec-
tion of the return to detect the errors,’ then the item
is not adequately disclosed.” Id. at *10 (quoting
Phinney, 392 F.2d at 685).
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Upon reviewing the information contained in the
returns, the court found that

what is not disclosed in any of the returns is the
fact that the proceeds of the short sale, along with
the obligation to cover the short sale, was con-
tributed to the Partnership, and the Jeffersons did
not reduce their basis in the Partnership by the
value of the obligation to cover the short sale that
was assumed by the Partnership. Additionally,
the returns do not disclose that the basis of the
FES stock was increased *199 by $3,258,458.33
or that the FES stock was the only “Investment
Asset” held by the Partnership.

Id. Based on this predicate finding, the court con-
cluded that the “substance of the transactions ...
was not disclosed in a manner that was adequate to
apprise the IRS of the true amount of capital gain
that resulted from the sale.” Id. at *11. Con-
sequently, the six-year extended statute of limita-
tions applied.

3. Colony's application

In arguing that Colony (supported by the recent de-
cisions of Bakersfield and Grapevine) governs this
case, plaintiffs emphasize the Colony Court's state-
ment that its conclusion is “in harmony with the un-
ambiguous language of § 6501(e)(1)(A).” Colony,
357 U.S. at 37, 78 S.Ct. 1033. This, plaintiffs ar-
gue, requires the court to apply the holding in
Colony-that the language “omits from gross income
an amount properly includible therein” only em-
braces situations “where a taxpayer actually omit-
ted some income receipt or accrual in his computa-
tion of gross income”-with its determinative impact
to the same language employed in section
6501(e)(1)(A). Id. at 33, 78 S.Ct. 1033. However, a
full explication of the “in harmony” statement un-
dermines this contention.

The Court stated that its conclusion in Colony “is in
harmony with the unambiguous language of §
6501(e)(1)(A).” Id. at 37, 78 S.Ct. 1033 (emphasis

added). An earlier passage in the decision con-
cluded that the language “omits from gross income
an amount properly includible therein” in section
275(c) “cannot be said [to be] unambiguous,”
which was the justification for the Court's examin-
ing legislative history. Id. at 33, 78 S.Ct. 1033. As a
matter of logical consistency, for the Court to con-
sider section 275(c) ambiguous and section
6501(e)(1)(A) unambiguous, with both containing
the same “omits from gross income an amount
properly includible therein” language, I.R.C. §
6501(e)(1)(A) must differ in some respect from sec-
tion 275(c). Because section 6501(e)(1)(A) only
differs from section 275(c) in its inclusion of the
gross receipts and adequate disclosure provisions,
the Court's statement that its conclusion “is in har-
mony with the unambiguous language of §
6501(e)(1)(A),” must signify that its conclusion is
in harmony with the addition of those two provi-
sions. Id. at 37, 78 S.Ct. 1033.

Understanding that the Court's decision in Colony
is in harmony with the I.R.C. § 6501(e)(1)(A) gross
receipts and adequate disclosure provisions leads to
a straightforward interpretation of Colony's applic-
ability to the scope of the current section
6501(e)(1)(A). In Colony the Supreme Court ad-
dressed the applicability of section 275(c) to a tax-
payer engaged in the trade and business of develop-
ing and selling residential real estate lots. Colony,
26 T.C. at 31. Customarily, in a trade or business,
gross income from the sale of goods or services is
determined by subtracting the “Cost of Goods
Sold” or “COGS” from the gross receipts of the
sales. In re Lilly, 76 F.3d 568, 572 (4th Cir.1996);
Lawson v. Comm'r, 67 T.C.M. (CCH) 3121, *4-6
(1994). However, I.R.C. § 6501(e)(1)(A)(i)
provides that, “[i]n the case of a trade or business,
the term ‘gross income’ means the total of the
amounts received or accrued from the sale of goods
or services ... prior to diminution by the cost of
such sales or services.” I.R.C. § 6501(e)(1)(A)(i).
Thus, section 6501(e)(1)(A)(i) provides an excep-
tion to the customary definition of gross income in
the event of sales of goods or services by a trade or
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business, allowing that “gross income,” as used in
section 6501(e)(1)(A), will be defined as the “gross
receipts” alone of those sales. Under I.R.C. §
6501(e)(1)(A), in order for an omission from gross
income to arise in the context of sales of goods or
services by a trade or business (which under the
I.R.C. § 6501(e)(1)(A)(i) gross receipts provision
actually should read “omits from gross ‘receipts' ”),
an omission of a receipt must occur. The Colony
Court's declaration that section 275(c) is “limited to
situations in which specific receipts or accruals of
income items are left out of the computation of
gross income” makes eminent sense because The
Colony, Inc. was a trade or business selling goods
or services. Colony, 357 U.S. at 33, 78 S.Ct. 1033.
The Court's conclusion that The Colony, Inc. had
not omitted any gross income and thus was not li-
able under section 275(c) is “in harmony with the
unambiguous *200 language of s 6501(e)(1)(A),” in
that the resolution would be the same under either
provision. Id. at 37, 78 S.Ct. 1033.

Plaintiffs' contention that a taxpayer never may be
liable for an omission from gross income due to an
overstatement of basis is an impermissibly broad
rendering of the Colony holding. It is more accurate
to say that Colony held that section 275(c)-in har-
mony with the unambiguous language of I.R.C. §
6501(e)(1)(A)-only imposes liability on a taxpayer
engaged in a trade or business selling goods or ser-
vices where the taxpayer “omitted some income re-
ceipt or accrual in his computation of gross in-
come.” Id. at 33, 78 S.Ct. 1033. Thus, Colony does
not speak generally, as plaintiffs urge, to the mean-
ing of the word “omit,” and the Supreme Court did
not set forth a general prescription for every in-
stance in which an omission of income may be con-
tested. The term “omit,” as used in section 275(c)
and again in I.R.C. § 6501(e)(1)(A), cannot be
defined and understood without reference to the
qualifying term “gross income” and, consequently,
to the nature of the taxpayer's business. Plaintiffs
advocate that deciding whether an omission oc-
curred is a threshold step before reaching the re-
maining language of the statute. Yet, the Supreme

Court did not mandate such an approach in Colony,
and this court is not persuaded to follow such an
approach. Instead, the court must import the mean-
ing of “gross income” in the Internal Revenue Code
in order to ascertain what constitutes “omits from
gross income.”

4. When “omits” means “omits”

According to I.R.C. § 61(a), gross income is
defined to include “[g]ains derived from dealings in
property.” I.R.C. § 61(a)(3); see also Treas. Reg. §
1.61-6(a). Gains from the disposition of property
later are defined as “the excess of the amount real-
ized therefrom over the adjusted basis.” I.R.C. §
1001(a); see also Treas. Reg. § 1.61-6(a). Thus,
“gross income” in the context of the sale of prop-
erty refers to the calculation of the “gain” by sub-
tracting the basis from the gross receipts of the sale.
This definition of gross income requires the court to
determine what constitutes an “omission from gross
income,” pursuant to I.R.C. § 6501(e)(1)(A), by
asking whether an “omission from gain” occurred.
Because gain, unlike gross receipts, is an amount
that is determined via mathematical calculation
(subtracting basis from gross receipts), an omission
from gain may not occur only through omission of
a gross receipt (which is but one figure used to de-
rive gain), as in Colony and under the gross receipts
provision, but also may occur due to an overstate-
ment of the basis figure (the second figure used to
derive gain).

Plaintiffs' construction of this critical term “omits”
without reference to the term “gross income” fo-
cuses only on one component of the calculation,
thereby excluding consideration of one of the two
figures that generates the gain-the calculation of
basis-and in tandem rendering the gross receipts
provision of I.R.C. § 6501(e)(1)(A)(i) superfluous.
As this result cannot be sanctioned, unless plaintiffs
can invoke the exception to the definition of gross
income provided in the gross receipts provision of
I.R.C. § 6501(e)(1)(A)(i) and applied in Colony, the
customary definition of gross income found in
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I.R.C. § 61(a) applies.

IV. The gross receipts provision

[2] Plaintiffs next argue that the sale of the ranch is
covered by I.R.C. § 6501(e)(1)(A)(i), the gross re-
ceipts provision. Plaintiffs bolster this contention
by pointing out that the partnership was engaged in
the trade or business of ranching and that the sale of
the ranch qualifies as the sale of a “good.” Plfs.' Br.
filed May 14, 2007, at 11. Plaintiffs admit that the
business of ranching involves the sale of crops and
cattle-not the sale of ranches. See Plfs.' Response to
Def.'s Proposed Findings of Fact No. 1, filed May
14, 2007. Plaintiffs reported their income from the
sale of the ranch on Form 4797 as section 1231
gain-i.e., gain from the sale of real property used in
a trade or business. See I.R.C. § 1231. This is dis-
tinct from the calculation of Salman Ranch's “Farm
Income” reported on Schedule F attached to the
partnership's Form 1065, which reflected the
“[s]ales of livestock and other items ... bought for
resale,” and “[s]ales of livestock, produce, *201
grains and other products ... raised.” DX B at B6.
The amount stated on Schedule F is the only figure
comprising plaintiffs' “trade or business income”
reported in lines 1-8 of Form 1065. DX B at B2.
Section 1231 income is treated quite differently for
tax purposes than “trade or business income,”
which is reported and taxed as ordinary income.
Plaintiffs nonetheless contend that the phrase “sale
of goods and services,” as used in I.R.C. §
6501(e)(1)(A)(i), is not restricted to sales in the or-
dinary course of business or sales from inventory.

I.R.C. § 6501 provides no definition for “sale of
goods and services.” FN11 However, the Colony
Court's treatment of The Colony, Inc.'s reporting of
trade or business income persuades the court that
goods and services cannot be defined in the broad
fashion that plaintiffs seek. The Court analyzed The
Colony, Inc.'s gross income as gross receipts be-
cause the taxpayer was in the trade or business of
selling residential real estate lots. The Colony, Inc.
reported its real estate lot sales in its tax return as

trade or business income. Plaintiffs in the instant
case, in contrast, reported the sale of the ranch as
section 1231 property used in a trade or business-
not trade or business income from the sale of crops
and cattle reported in plaintiffs' Schedule F.
Plaintiffs' own reporting of the one-time sale of the
ranch does not recognize the sale as having pro-
duced trade or business income from the sale of
goods or services. Thus, the sale of the ranch does
not qualify for treatment under I.R.C. §
6501(e)(1)(A)(i) as the sale of goods or services by
a trade or business. As such, the gross receipts pro-
vision does not apply to plaintiffs' sale of the ranch.

FN11. Plaintiffs' contention that the ranch
qualifies as a “good,” as defined elsewhere
in the Internal Revenue Code, is unper-
suasive. Plaintiffs point to Treasury Regu-
lation 1.170A-13(f)(5) as an example of a
broad definition of the term “goods or ser-
vices,” that encompasses “property.”
Treas. Reg. § 1.170A-13(f)(5) (“Goods or
services means cash, property, services,
benefits, and privileges.”). This Treasury
Regulation, however, deals with
“Substantiation of charitable contributions
of $250 or more,” appearing in the section
of the Internal Revenue Code covering
itemized deductions in determining taxable
income. Id. The regulation defines “goods
or services” in the context of requiring a
“donee organization” to substantiate in
writing whether it “provides any goods or
services in consideration” of a charitable
contribution. Id. (emphasis added). As a
donee organization need not be a trade or
business at all under I.R.C. § 170(c), which
defines donee organizations to include,
among other entities, governments, trusts,
and foundations, see I.R.C. § 170(c), the
provision cannot be conclusive in the In-
ternal Revenue Code section on limitations
periods determined in reference to the cal-
culation of gross income from the sale of
goods or services by a trade or business.
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As such, Treasury Regulation
1.170A-13(f)(5) does not resolve whether
the term “goods or services” in section
6501(e)(1)(A)(i) encompasses the sale of
Salman Ranch.

Plaintiffs' reliance on defendant's charac-
terization of the sale of properties in
Colony as being a sale of “goods,” Def.'s
Br. filed Apr. 2, 2007, at 20, is equally
unavailing. The characterization is
colored by the fact that plaintiff in
Colony actually was in the trade or busi-
ness of selling real estate properties;
thus, it equally supports defendant's in-
terpretation of the term as encompassing
only goods or services sold in the ordin-
ary course of business or from inventory.

Because plaintiffs cannot invoke the exception to
the definition of gross income provided in the gross
receipts provision, the general definition of gross
income applies in determining whether plaintiffs
“omitted from gross income an amount properly in-
cludible therein which is in excess of 25 percent of
the amount of gross income stated in the return.”
I.R.C. § 6501(e)(1)(A). The parties have stipulated
to the accuracy of the adjustments made to
plaintiffs' returns for purposes of this motion. Plfs.'
Response to Def.'s Proposed Finding of Fact No.
19, filed May 14, 2007. The finding follows that
plaintiffs' overstatement of the basis in the ranch
resulted in an omission from the gain reported on
the sale of the ranch of over $4.5 million that was
properly includible in gross income. This omission
is well in excess of 25 percent of the amount of
gross income stated in the returns.FN12 Therefore,
*202 unless plaintiffs qualify for the safe harbor af-
forded by I.R.C. § 6501(e)(1)(A)(ii) through ad-
equate disclosure, the six-year statute of limitations
applies, and the FPAA was timely issued.

FN12. In response to defendant's proposed
findings of fact regarding whether omis-
sions of gross income by plaintiffs were in
excess of 25 percent of gross income stated

in the return, plaintiffs disputed that any
omission of gross income occurred at all.
Plfs.' Response to Def.'s Proposed Finding
of Fact Nos. 26, 32, 35, filed May 14,
2007. However, this matter does not ap-
pear to be one of substantial controversy
between the parties, as the omissions found
by the court are so substantial as to render
any “quibbling over distinct items in the
Forms 1040” incapable of bringing the
omitted gross income to stated gross in-
come ratio below the 25-percent threshold.
See Def.'s Br., filed Apr. 2, 2007, at 19.
Although the amounts will be proved at tri-
al, the fact that the threshold was exceeded
is beyond material dispute. See RCFC
56(c).

V. The adequate disclosure provision

[3] Invoking the adequate disclosure provision of
section 6501(e)(1)(A), plaintiffs argue that
“summary judgment in favor of the Plaintiffs is still
warranted because the Partnership's Return dis-
closed the nature and amount of the income that
would be considered to be omitted.” Plfs.' Br. filed
Feb. 1, 2007, at 15. I.R.C. § 6501(e)(1)(A)(ii)
provides:

In determining the amount omitted from gross in-
come, there shall not be taken into account any
amount which is omitted from gross income
stated in the return if such amount is disclosed in
the return, or in a statement attached to the re-
turn, in a manner adequate to apprise the Secret-
ary of the nature and amount of such item.

1. Returns considered

The court first must determine which returns are
used to evaluate adequate disclosure. Defendant ar-
gues that the court may only look to a partner's in-
dividual return to determine adequate disclosure.
Defendant directs the court to I.R.C. § 6501(a),
which was amended in 1997 to provide: “For pur-
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poses of this chapter, the term ‘return’ means the
return required to be filed by the taxpayer (and does
not include a return of any person from whom the
taxpayer has received an item of income, gain, loss,
deduction, or credit).” I.R.C. § 6501(a). Plaintiffs
argue that, in applying I.R.C. § 6501, courts have
long looked to the partnership return, in addition to
the return of an individual partner. See Benson v.
Comm'r, 91 T.C.M. (CCH) 925, *4 (2006); Hoff-
man v. Comm'r, 119 T.C. 140, 147, 2002 WL
31113898 (2002); Robinson v. Comm'r, 117 T.C.
308, 317, 2001 WL 1631867 (2001); Harlan v.
Comm'r, 116 T.C. 31, 54, 2001 WL 40098 (2001).
Plaintiffs also direct the court to Treasury Regula-
tion 1.702-1(c)(2), which states:

In determining the applicability of the 6-year
period of limitation on assessment and collection
provided in section 6501(e) (relating to omission
of more than 25 percent of gross income), a part-
ner's gross income includes his distributive share
of partnership gross income (as described in sec-
tion 6501(e)(1)(A)(i)). In this respect, the amount
of partnership gross income from which was de-
rived the partner's distributive share of any item
of partnership income, gain, loss, deduction, or
credit (as included or disclosed in the partner's
return) is considered as an amount of gross in-
come stated in the partner's return for the pur-
poses of section 6501(e).

Treas. Reg. § 1.702-1(c)(2). Defendant discounts
plaintiffs' reliance on cases adjudicating tax years
prior to the 1997 amendment and Treasury Regula-
tion 1.702-1(c)(2) promulgated in 1960, pronoun-
cing, “ ‘Statutes trump conflicting regulations.’ ”
Def.'s Br. filed May 14, 2007, at 10 (quoting Cal-
dera v. J.S. Alberici Constr. Co., 153 F.3d 1381,
1383 n. ** (Fed.Cir.1998)).

The only case of which this court is aware that has
addressed the amended regulation is Brandon
Ridge. In a factual situation similar to this case, the
court in Brandon Ridge concluded:

While the language of the statute does provide

that the term, “return,” refers to the return re-
quired to be filed by the taxpayer, the Court is
not persuaded that the Partnership's Form 1065
Return and Brandon Ridge, Inc.'s Form 1120S
are not relevant to the issue of whether there was
adequate disclosure in this case. The case law re-
garding tax years prior to 1998 provides that if
the taxpayer's individual return contains refer-
ences to a pass-through entity, such as a partner-
ship or S-corporation, the returns of the pass-
through entity should be considered together with
the taxpayer's individual return. The Court finds
that this case law can be reconciled *203 with the
1997 amendment to § 6501(a): Under § 6501(a),
a court only looks at the taxpayers return unless
there are references to income in that return from
a pass-through entity, in which case, the returns
from the pass-through entity can also be con-
sidered.

Brandon Ridge, No. 8:06-cv-1340-T-24MAP, 2007
WL 2209129, at *8 (citations omitted).

This court notes that there appears to be no ambigu-
ity in I.R.C. § 6501(a) regarding the meaning of the
word “return,” but also is cognizant of plaintiffs'
well-founded concerns with restricting a review for
adequate disclosure to the individual partners' re-
turns. In an abundance of caution, this court will
analyze whether plaintiffs meet the standard for ad-
equate disclosure after examining both the indi-
vidual partners' returns and the partnership returns.
Only if the court finds that the adequate disclosure
standard is met in examining the returns of the indi-
viduals and partnership together need the court con-
sider whether that standard would be met examin-
ing only the partners' individual returns.

2. Adequacy of disclosure

I.R.C. § 6501(e)(1)(A)(ii) provides, in full:

In determining the amount omitted from gross in-
come, there shall not be taken into account any
amount which is omitted from gross income
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stated in the return if such amount is disclosed in
the return, or in a statement attached to the re-
turn, in a manner adequate to apprise the Secret-
ary of the nature and amount of such item.

A court inquiring into whether something is dis-
closed adequately must be mindful of the underly-
ing purpose implemented by Congress's enactment
of the extended statute of limitations period. Lan-
guage from the Supreme Court's Colony opinion is
again instructive:

We think that in enacting § 275(c) [predecessor
to section 6501(e)(1)(A)] Congress manifested no
broader purpose than to give the Commissioner
an additional two years [now, three years] to in-
vestigate tax returns in cases where, because of a
taxpayer's omission to report some taxable item,
the Commissioner is at a special disadvantage in
detecting errors. In such instances the return on
its face provides no clue to the existence of the
omitted item. On the other hand, when, as here,
the understatement of a tax arises from an error in
reporting an item disclosed on the face of the re-
turn the Commissioner is at no such disadvant-
age.

357 U.S. at 36, 78 S.Ct. 1033. The “clue” standard
from Colony does not require “a clue sufficient to
intrigue the likes of Sherlock Holmes,” nor does it
require a detailed disclosure of every precise fact
that may underlie a transaction. CC & F W. Opera-
tions Ltd. P'ship v. Comm'r, 80 T.C.M. (CCH) 345,
*4 (2000); see also CC & F W. Operations, 273
F.3d at 407. Instead, the touchstone is the purpose
behind the extension of the limitations period-“to
give the taxpayer the shorter limitations period
where the taxpayer omitted a particular income
item from its calculations but disclosed it in sub-
stance.” CC & F W. Operations, 273 F.3d at 408.

Plaintiffs contend that “the Partnership disclosed
the nature and amount of the allegedly omitted in-
come .... [because] the full amount of the alleged
omission was reported by the full reporting of the
gross receipts of the sale.” Plfs.' Br. filed May 14,
2007, at 13-14. This proposition is belied by

plaintiffs' erroneous understanding of what consti-
tutes an omission from gross income. Absent the
exception provided for a trade or business selling
goods or services in the gross receipts provision, an
omission of gross income can occur either in the
omission of a gross receipt or in an overstatement
of basis. Thus, resting on the contention that gross
receipts from the sale of the ranch were reported
fully, standing alone, will not suffice.

The omission from gross income in the case at bar
resulted from plaintiffs' alleged overstatement of
basis-the erroneous calculation of which, according
to defendant, was due to plaintiffs' failure properly
to attribute the obligation to close, and subsequent
closure, by the partnership of the short position on
the Treasury Notes. The dispute between the parties
centers on the calculation *204 of the basis in the
ranch: Plaintiffs rely on the I.R.C. § 754 election to
step-up basis in the ranch to reflect the contribution
of the proceeds from the sale of the Treasury Notes
to the partnership, whereas defendant contends that
no basis adjustment is appropriate because the
Treasury Notes short sale is, essentially, a wash due
to the contemporaneous transfer to the partnership
of the obligation to close the short position on the
Treasury Notes. The substance of the contested
omission, of course, is the effect of the short sale
on the calculation of the ranch's basis. The amount
allegedly omitted as a result of this disputed calcu-
lation is approximately $4.5 million. The language
of I.R.C. § 6501(e)(1)(A)(ii) identifies this $4.5
million figure as the “such amount,” which must be
“disclosed in the return, or in a statement attached
to the return, in a manner adequate to apprise the
Secretary of the nature and amount of such item.”
I.R.C. § 6501(e)(1)(A)(ii). The appropriate question
becomes whether the partnership and individual re-
turns disclosed in substance the amount and nature
of the $4.5 million omission.

An examination of the partnership returns reveals
that plaintiffs reported the gross proceeds from the
sale of the ranch as $7,188,588.00, the basis in the
ranch as $6,850,276.00, and the net gain on the sale
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as $338,312.00. DX B at B9. The Treasury Notes
short-sale transaction that took place is not dis-
closed in the partnership returns. An examination of
the individual partners' returns shows reporting of
the Treasury Notes purchased on “various” dates
and sold at a small loss. DX C, Form 1040 Sched-
ule D, at C9; DX D, Form 1040 Schedule D, at D7.
The individual partners' returns do not indicate that
the sale of the Treasury Notes was a short sale or
that the partnership had any involvement whatso-
ever in the transactions.

To be cognizant of the “amount” omitted ($4.5 mil-
lion), one must have an idea of the method by
which plaintiffs reached their calculation of basis.
To understand how plaintiffs reached their basis
step-up figure, one must have a “clue” that a trans-
fer of the proceeds from the short sale of the Treas-
ury Notes to the partnership took place-a fact that is
not apparent from the face of the returns viewed to-
gether. Even to recognize that a dispute could arise
over this calculation-that an omission even possibly
occurred-one must also have a “clue” as to the
“nature” of the transaction: that the partners trans-
ferred an accompanying obligation to close the
short position, along with the transfer of proceeds
from the short sale of Treasury Notes to the part-
nership. The critical facts that the Treasury Notes
transaction was a short sale and that the accompa-
nying obligation to close the short position was
transferred to the partnership, along with the pro-
ceeds, are not disclosed in substance or by implica-
tion anywhere in the returns.

The partnership returns and the partners' individual
returns do not disclose the nature and amount of the
omitted gross income in a manner adequate to ap-
prise the IRS. Plaintiffs' inadequate reporting put
the IRS at a “special disadvantage in detecting er-
rors,” as recognized in Colony, 357 U.S. at 36, 78
S.Ct. 1033, because the IRS had no clue as to how
the partnership arrived at its basis figure or that this
calculation would be a point of potential dispute
due to the nature of the short sale transaction in
producing both a transfer of proceeds to the part-

nership and an accompanying obligation to close
the short position. Plaintiffs therefore may not take
advantage of the safe harbor afforded by the ad-
equate disclosure provision of I.R.C. §
6501(e)(1)(A)(ii). Because plaintiffs have not met
the adequate disclosure standard in an examination
of both the individual partners' and partnership re-
turns, the court need not consider whether that
standard has been met in an examination of the in-
dividual partners' returns alone.

Defendant has carried its burden to prove that the
extended six-year statute of limitations of section
6501(e)(1)(A) applies due to an over-25 percent
omission from gross income. Plaintiffs have failed
to establish that they qualify for the exception to
the definition of gross income provided in the gross
receipts provision or that they qualify for the safe
harbor of the adequate disclosure provision. The
FPAA was timely issued.

*205 CONCLUSION

Accordingly, based on the foregoing, defendant's
cross-motion for partial summary judgment is gran-
ted, and plaintiffs' motion for summary judgment is
denied. Accordingly,

IT IS ORDERED, as follows:

Absent a timely request to certify an interlocutory
appeal, 28 U.S.C. § 1292(d)(2) (2000), the parties
shall submit a Joint Status Report by November 20,
2007, proposing a schedule of pretrial proceedings,
and trial, not to exceed ten days, beginning no later
than June 16, 2008.

Fed.Cl.,2007.
Salman Ranch Ltd. v. U.S.
79 Fed.Cl. 189, 100 A.F.T.R.2d 2007-6654, 2007-2
USTC P 50,803, 38 A.L.R. Fed. 2d 741

END OF DOCUMENT
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United States Tax Court
INSULGLASS CORPORATION, WINTER SEAL OF
FLINT, INC., JAMES NINOWSKI, JR., and JUDITH

NINOWSKI, Petitioners
v.

COMMISSIONER OF INTERNAL REVENUE, Re-
spondent

Docket No. 19733-83.

Filed February 13, 1985

The notice of deficiency was issued more than three, but
less than six, years after petitioners' 1976 return was
filed. In a motion for partial summary judgment, peti-
tioners contend that the six-year statute under section
6501(e)(1)(A) does not apply. For purposes of the mo-
tion petitioners concede that there were items of gross
income omitted from their 1976 return.

HELD: Petitioners' motion for partial summary judg-
ment denied.

(1) The fact that agents of respondent discovered the
items of omitted income during the audit and prior to
the expiration of the usual three-year statute does not
preclude respondent's resorting to the six-year statute.

(2) The fact that petitioners had reported some income
from the source of one of the items of omitted income
does not preclude such item of omitted income from be-
ing considered as such.

(3) Petitioners, who were not in a trade or business of

trading in commodities, reported gross proceeds from
sales of commodities in the amount of $5,150,585.21
and capital gains of $202,202.69 therefrom. The capital
gains, and not the gross proceeds, are to be treated as
the ‘amount of gross income stated in the return‘ for
purposes of section 6501(e).

*204 CLYDE W. MAULDIN, for the respondent.

ERWIN A. RUBENSTEIN and ROBERT D.
KAPLOW, for petitioners.

FEATHERSTON, JUDGE:

This case was assigned to Special Trial Judge Randolph
F. Caldwell, Jr., for the purpose of conducting the hear-
ing and ruling on James and Judith Ninowski's motion
for partial summary judgment. After a review of the re-
cord, we agree with and adopt his opinion which is set
forth below.

OPINION OF THE SPECIAL TRIAL JUDGE
CALDWELL, SPECIAL TRIAL JUDGE:
This case is presently before the Court on James and Ju-
dith Ninowski's (petitioners) motion for partial sum-
mary judgment filed on April 2, 1984, pursuant to Rule
121. FN1

Respondent determined the following deficiencies and
additions to tax:

Additions to tax

Year Deficiency sec. 6653(a)

1976 $396,787.14 $19,839.36

1977 460,295.44 23,014.77

*205 The sole issue presented by petitioners' motion is
whether petitioners omitted from gross income an
amount in excess of 25 percent of the amount of gross

income stated in their 1976 return, thereby invoking the
six year statute of limitations provisions under section
6501(e)(1)(A).
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Petitioners timely filed a joint federal income tax return
for the taxable year 1976 on or before April 15, 1977. In
his Notice of Objection To Petitioners' Motion For Par-
tial Summary Judgment, respondent contends that the
amount of gross income stated in the income tax return

filed by petitioners for the taxable year 1976 was
$628,295.92, consisting of the following:

(a) Wages $414,000.00

(b) Interest income 1,748.65

(c) Commission income 10,000.00

(d) State income tax refund 344.58

(e) Capital gains from commodity transactions 2202,202.69

Total gross income on return 628,295.92

Petitioners attached a statement to their return indicat-
ing that the wages consisted of $364,000 earned from
Winter Seal of Flint, Inc., and $50,000 from Insulglass
Corporation.

In addition, Mr. Ninowski owned 20 percent of the
shares in a Subchapter S corporation called Cal Prix,
Inc., (Cal Prix). On Schedule E attached to their return,
petitioners reported a loss of $49,017 from Cal Prix. Pe-
titioners included a statement with their return listing
the amount of their loss and the name and employer
identification number of Cal Prix. Cal Prix timely filed
all necessary tax returns.

In addition, on Schedule D and Form 4797, petitioners
reported transactions in commodities, with gross sales
prices of $5,150,585.21. Petitioners reported
$202,202.69 in capital gains from the commodities
transactions, but an overall net loss of $226,811.52.

Respondent audited petitioners' 1976 and 1977 tax re-
turns. Respondent determined that petitioners received
additional income during 1976 from the following
sources:

(a) Wages from Winter Seal of Flint, Inc. $10,000.00

(b) Income - New Orleans Saints 100,000.00

(c) Other income from Winter Seal of Flint, Inc. 270,030.05

Total 380,030.05

*206 Respondent's agent discovered the foregoing
omissions from income prior to the expiration of the
three-year limitation period prescribed by section
6501(a).

A notice of deficiency dated April 11, 1983, was issued
to petitioners by respondent concerning the 1976 tax-
able year.

In their motion for partial summary judgment filed on

April 2, 1984, petitioners argue that they are entitled to
judgment as a matter of law because the three-year stat-
ute of limitations has expired and the six-year statute
provided for in section 6501(e)(1)(A) does not apply.
Respondent concedes that the three-year statute does
not apply, but argues that the six-year statute under sec-
tion 6501(e)(1)(A) does apply because the $380,030.05
of gross income allegedly received by petitioners in the
taxable year 1976 and omitted from their return is in ex-
cess of 25 percent of $628,295.92, the gross income
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stated in their return. For purposes of this motion, peti-
tioners concede that they received an additional
$380,030.05 in gross income during 1976.

Section 6501(e)(1) provides in part:

(A) General Rule. - If the taxpayer omits from gross in-
come an amount properly includible therein which is in
excess of 25 percent of the amount of gross income
stated in the return, the tax may be assessed, or a pro-
ceeding in court for the collection of such tax may be
begun without assessment, at any time within 6 years
after the return was filed. For purposes of this subpara-
graph,

* * *

(ii) In determining the amount omitted from gross in-
come, there shall not be taken into account any amount
which is omitted from gross income stated in the return
if such amount is disclosed in the return, or in a state-
ment attached to the return, in a manner adequate to ap-
prise the Secretary of the nature and amount of such
item.

Petitioners make three arguments to support their posi-
tion that section 6501(e)(1)(A) is inapplicable to the cir-
cumstances of this case and thus unavailable to lift the
bar of the usual three-year statute of limitations. First,
petitioners argue that Congress' rationale in enacting
section 275(c), I.R.C. 1939, the *207 predecessor of
section 6501(e)(1)(A), was to provide respondent with
additional time to investigate tax returns in situations
where a taxpayer's omission of a taxable item puts re-
spondent at a disadvantage in detecting errors. The
Colony, Inc. v. Commissioner, 357 U.S. 28 (1958).
Therefore, according to petitioners, since respondent, by
virtue of his audit, discovered the omitted items of in-
come prior to the expiration of the three-year statute, re-
spondent was not at a disadvantage, and there is no
reason to provide him with the benefit of an additional
three-year period to assess the tax.

Petitioners have not cited, nor has our own research dis-
closed, any cases to support their position concerning
items disclosed during audit. Section 6501(e)(1)(A)(ii)

provides that ‘there shall not be taken into account any
amount which is omitted from gross income stated in
the return if such amount is DISCLOSED IN THE RE-
TURN, OR IN A STATEMENT ATTACHED TO THE
RETURN, * * *. ‘ (Emphasis added.) The statute ex-
pressly refers to an amount disclosed in the return or in
a statement attached to the return. It does not refer to
knowledge of an omitted item of income gained by a
revenue agent during an audit. We decline to adopt peti-
tioners' position and thereby read more into the statute
than that written by Congress.

We find support for our conclusion in Houston v. Com-
missioner, 38 T.C. 486 (1962), and Goldring v. Com-
missioner, 20 T.C. 79 (1953). These cases stand for the
proposition that a taxpayer's filing of an amended return
that includes in income amounts which had been omit-
ted from the original return does not bar respondent's
right to invoke the six-year period provided in section
6501(e)(1)(A), based upon the omission from the ori-
ginal return, even though the amended return disclosed
the previously omitted items. Although in the instant
case disclosure occurred during the audit and not as a
result of an amended return, such disclosure did occur
subsequent to the filing of the original return; the dis-
closure was not made in the 1976 return itself or in a
statement attached to the return. We see no meaningful
distinction between disclosure occurring during an audit
on the one hand, and disclosure through the filing of an
amended return, on the other hand. Accordingly, we
must reject petitioners' first argument.

Petitioners next argue that they did not omit an amount
in excess of 25 percent of the amount of gross income
stated in *208 their return because respondent was ap-
prised of income received by Mr. Ninowski from
Winter Seal of Flint, Inc., (Winter Seal), albeit not in
the correct amount. Petitioners concede that they omit-
ted $100,000 from the New Orleans Saints. Concerning
the $280,030.05 from Winter Seal, however, petitioners
argue that they merely made a mistake in reporting the
amount of income received from Winter Seal. Petition-
ers argue that since they reported wages from Winter
Seal on their return, and since they ‘supplied the Com-
missioner with adequate information to enable the Com-
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missioner to investigate the amount of income received
by the Petitioners from Winter Seal of Flint, Inc.,‘ and
since respondent did in fact conduct such an investiga-
tion, the $280,030.05 must be treated as not omitted
from income under section 6501(e).

Petitioners offer no authority to support their argument.
Whatever ‘information‘ petitioners did supply to re-
spondent, they do not argue that it included disclosing
the ‘nature and amount‘ of the items omitted in the re-
turn or in an attached statement, as required by the stat-
ute. Under these circumstances, respondent could not
have been apprised of the omitted income. FN3 Peti-
tioners' final argument concerns respondent's method of
computing the amounts of gross income derived by peti-
tioners from Cal Prix, a Subchapter S corporation, and
their dealings in commodities transactions. Turning first
to Cal Prix, petitioners argue that since Cal Prix filed a
timely return, and since petitioners listed Cal Prix's
name and employer identification number on a state-
ment attached to their return, respondent was on notice
as to the amount of petitioners' share of Cal Prix's gross
income, $66,386.60. Petitioners argue it is this amount
that should be treated as the gross income stated in the
return in applying section 6501(e), not petitioners' re-
ported loss of $49,017.

Petitioners make a similar argument with respect to the
commodities transactions. Petitioners argue that in ap-
plying the 25 percent omission test of section 6501(e),
the ‘amount of gross income stated in the return‘ in-
cludes the gross receipts from sales of commodities dis-
closed in their return. Therefore, according to petition-
ers, since they reported gross proceeds from sales of
commodities of $5,150,585.21 on Schedule D and *209
Form 4797 attached to their 1976 return, this amount,
not their reported capital gains of $202,202.69, should
be treated as the ‘amount of gross income stated in the
return‘ for purposes of section 6501(e). If petitioners'
position is correct, the effect is to increase the gross in-
come stated on their return by such an amount that even
assuming they omitted $380,030.05 from income, it is
still less than a 25 percent omission. Therefore, section
6501(e) would not apply.

As both parties acknowledged at the hearing, the suc-

cess of petitioners' motion hinges not on the proper
amount of gross income attributable to Cal Prix, but on
the amount of gross income attributable to petitioners'
commodities transactions. Accordingly, we need not ad-
dress petitioners' arguments regarding Cal Prix.

Turning to petitioners' commodities transactions, peti-
tioners argue that under section 6501(e)(1)(A)(i)
$5,150,585.21 should be included in income for pur-
poses of section 6501(e)(1)(A). FN4 This is the ‘total of
the amounts received * * * from the sale of‘ the com-
modities options, i.e., the amount of the gross proceeds
petitioners derived as investors in trading options on the
London Metal exchange.

To support their position, petitioners rely on Connelly
v. Commissioner, T.C. Memo. 1982-644. In Connelly,
the Court found that the taxpayer's husband was en-
gaged in the trade or business of selling and purchasing
stock, and that the husband derived all his income from
these activities. Therefore, under section
6501(e)(1)(A)(i), the Court held that gross proceeds
from the sale of stock was the proper figure to use for
computing gross income for purposes of applying the 25
percent test. Nevertheless, the Court stated in footnote
7:

Our utilization of the gross receipts test on the basis of
our conclusion that (the taxpayer's husband) was en-
gaged in a trade or business and was not simply an in-
vestor is not intended to imply that if he had fallen into
the latter category, the gross receipts test would neces-
sarily not be applied in view of the broad sweep of sec-
tion 6501(e)(1)(A), see Estate of Klein v. Commission-
er, 63 T.C. 585 (1975), affd. 537 F.2d 701 (2d Cir.
1976); Roschuni v. Commissioner, 44 T.C. 80 (1965).

*210 Although the Court stated in the cited footnote
that it was not deciding that in the case of an IN-
VESTOR the gross receipts test would necessarily NOT
be applied, the Court did not state that it necessarily
SHOULD be applied.

In our view section 6501(e)(1)(A)(i) provides an excep-
tion - in the case of a trade or business - to the general
meaning of ‘gross income‘ as stated in section 6501(e).
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In the case of a trade or business, ‘gross income‘ is
equated with gross receipts. Otherwise, ‘gross income‘
means those items listed in section 61(a), which in-
cludes, among other things, gains derived from dealings
in property. FN5 Section 61(a)(3).

In the instant case, petitioners' gains derived from deal-
ings in commodities were $202,2020.69. It is this
amount which is the gross income stated in the return
for purposes of section 6501(e). FN6 See Burbage v.
Commissioner, 82 T.C. 546, 558 (1984); Roschuni v.
Commissioner, 44 T.C. 80, 83 (1965).

Accordingly, since petitioners failed to report
$380,030.05, which amount is in excess of 25 percent of
the reported gross income, FN7 assessment of the defi-
ciency is not barred under section 6501(e)(1)(A), and
petitioners' motion should be denied.

An appropriate order will be issued.

FN1 All references to Rules are to the Tax
Court Rules of Practice and Procedure. Simil-
arly, unless otherwise indicated all section ref-
erences are to the Internal Revenue Code of
1954, as amended.

FN2 As discussed, infra, petitioners take issue
with respondent's determination of this amount,
as well as other amounts.

FN3 See, e.g., Thomas v. Commissioner, T.C.
Memo. 1973-261 (‘To hold, as petitioners
would have us do, that if a TYPE of income is
revealed in a tax return, there is sufficient dis-
closure, even though the amount is understated,
would emasculate (section 6501(e)(1)A)).‘).

FN4 Section 6501(e)(1)(A)(i) provides: ‘In the
case of a trade or business, the term ‘gross in-
come‘ means the total of the amounts received
or accrued from the sale of goods or services
(if such amounts are required to be shown on
the return) prior to diminution by the cost of
such sales or services; and * * *.‘

FN5 See Carr v. Commissioner, T.C. Memo.

1978-408, 37 TCM 1695, 1703, 47 P-H Memo.
T.C. par. 78,407, at 1685.

FN6 We do not address respondent's alternative
contention that petitioners' commodities gains
and losses should be offset, and that petitioners'
thus had no gains from dealings in commodit-
ies under section 61(a)(3).

FN7 The omission would exceed 25 percent of
reported gross income even if we were to ac-
cept petitioners' position with respect to Cal
Prix.

Tax Court 1985.
Insulglass Corp. v. Commissioner of Internal Revenue
84 T.C. No. 16, 84 T.C. 203, Tax Ct. Rep. (CCH)
41,880
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United States Tax Court.
Ridge L. HARLAN and Marjory C. Harlan, Petitioners

v.
COMMISSIONER OF INTERNAL REVENUE, Re-

spondent
Theodore S. OCKELS and Rosemarie G. Ockels, Peti-

tioners
v.

COMMISSIONER OF INTERNAL REVENUE, Re-
spondent

No. 21214-92, 24609-92.

Jan. 17, 2001.

Taxpayers, partners in first-tier partnership, petitioned
for redetermination of deficiencies in tax year outside
three year statute of limitations. In matter of first im-
pression, the Tax Court, Chabot, J., held that determina-
tion of gross income to apply six year statute of limita-
tions includes second-tier partnerships' information re-
turns.

Decision for taxpayers.

Acquiesced, 2002 WL 1814914.

West Headnotes

[1] Internal Revenue 220 4647

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(E) Review by Tax Court
220k4647 k. Jurisdiction. Most Cited Cases

In deficiency cases, statute of limitations for collection
and assessment is affirmative defense, and not jurisdic-
tional issue. 26 U.S.C.A. §7459(e); Tax Court Rule 39,
26 U.S.C.A. foll. §7453.

[2] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limitations
220XXI(B)1 In General

220k4572 k. Effect of Erroneous, False, or
Fraudulent Returns. Most Cited Cases
In determining whether taxpayer's gross income is un-
derstated by 25%, such that six year statute of limita-
tions applies to deficiency determination, documents
filed as tax returns of other taxpayers are not taken into
account in determining amount of gross income “stated
in the return.” 26 U.S.C.A. §6501(e).

[3] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limitations
220XXI(B)1 In General

220k4572 k. Effect of Erroneous, False, or
Fraudulent Returns. Most Cited Cases
In determining whether taxpayer's gross income is un-
derstated by 25%, such that six year statute of limita-
tions applies, information returns of pass-through entit-
ies that were not filed as tax returns of other taxpayers
are treated as adjuncts to and part of the taxpayers' tax
returns for purposes of determining “amount of gross
income stated in the return.” 26 U.S.C.A. §§702(c),
6501(e); 26 C.F.R. §1.702-1(c)(2); Rev. Rul. 55-415,
1955-1 C.B. 412.

[4] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limitations
220XXI(B)1 In General

220k4572 k. Effect of Erroneous, False, or
Fraudulent Returns. Most Cited Cases
In calculating amount of gross income stated in part-
ner's tax return, for purposes of determining whether
partner's gross income was understated by 25%, such
that six year statute of limitations applied, second-tier
partnerships' information returns were to be taken into
account; first-tier partnership's information returns were
treated collectively as adjuncts to, and part of, taxpayer
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partner's tax return, even though they were not attached
to partner's tax return, and second-tier partnership's in-
formation was part of first-tier partnership's tax return.
26 U.S.C.A. §6501(e)(1)(A).

*31 Ps are partners in partnerships (the 1st-tier partner-
ships); some of the 1st-tier partnerships are partners in
other partnerships (the 2d-tier partnerships). R main-
tains that the 6-year period of limitations under sec.
6501(e)(1)(A), I.R.C.1986, applies to notices of defi-
ciency sent in 1992 with respect to Ps' 1985 tax year. In
determining the applicability of sec. 6501(e)(1)(A),
I.R.C.1986, R includes in Ps' “gross income stated in
the return” Ps' distributive shares of the gross incomes
of the 1st-tier partnerships, but does not take account of
the 1st-tier partnerships' distributive shares of the gross
incomes of the 2d-tier partnerships. Ps contend to the
contrary.
Held: In determining the amount of “gross income
stated in the return” (the denominator in the 25-percent
test of sec. 6501(e)(1)(A), I.R.C.1986) for petitioners,
the 2d-tier partnerships' information returns are treated
as adjuncts to, and parts of, the 1st-tier partnerships' in-
formation returns, which in turn are treated as adjuncts
to, and parts of, petitioner's tax returns.*32 Craig A. Et-
ter, Timothy J. Jessell, and Michael I. Sanders, for peti-
tioners.

Carol E. Schultze, for respondent.

OPINION

CHABOT, J.

[1] This matter is before us for determination as to
whether, in applying the 6-year period of limitations (
sec.6501(e)(1)(A)) FN1, when a petitioner's tax return
reflects income from a partnership (hereinafter some-
times referred to as the 1st-tier partnership) that is itself
a partner in another partnership (hereinafter sometimes
referred to as the 2d-tier partnership), the statutory
phrase “gross income stated in the return” (the denom-
inator in the 25-percent test) requires a tracing of the
flow of gross income from not only the 1st-tier partner-
ship's information return but also from the 2d-tier part-
nership's information return in order to determine peti-
tioners' appropriate distributive share of partnership
gross income from the 1st-tier partnership's tax return.
FN2

Respondent determined deficiencies in individual in-
come tax and additions to tax under sections 6653(a)
(negligence, etc.) and 6661 (substantial understatement)
against (1) petitioners Ridge L. Harlan (hereinafter
sometimes referred to as Ridge) and Marjory C. Harlan
(hereinafter sometimes referred to as Marjory) (Ridge
and Marjory are hereinafter sometimes referred to col-
lectively as the Harlans) and (2) petitioners Theodore S.
Ockels (hereinafter sometimes referred to as Theodore)
and Rosemarie G. Ockels (Theodore and Rosemarie G.
Ockels are hereinafter sometimes referred to collect-
ively as the Ockels) for 1985 as follows:

Additions to Tax

Petitioners Deficiency Sec. 6653(a)(1) Sec. 6653(a)(2) Sec. 6661

The Harlans $548,186 $27,409 1 $137,047

The Ockels 62,490 3,125 2 15,623

FN1. 50 percent of interest due on $548,186.

FN2. 50 percent of interest due on $62,490.

*33 The instant cases have been severed from docket
Nos. 15653-92 and 15654-92 FN3 for briefing and opin-

ion on the 2d-tier partnership issue.

The 2d-tier partnership issue has been submitted fully
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stipulated; the stipulations and the stipulated exhibits
are incorporated herein by this reference.

Background

When the respective petitions in the instant cases were
filed, the Harlans resided in Hillsborough, California,
and the Ockels resided in Lafayette, California.

A. The Harlans

The Harlans filed their joint 1985 tax return on or about
August 12, 1986. On June 26, 1992, respondent issued a
notice of deficiency to the Harlans for 1985.

The 3-year period of limitations for assessment of tax
under section 6501(a) with respect to the Harlans for
1985 expired before the notice of deficiency was
mailed. The Harlans did not execute any extensions of
the period of limitations on assessment with respect to
1985.

The Harlans' 1985 tax return has attached to the Form
1040, the following: Schedules A, B, C, D, E, and SE;
Forms 3468, 3800, 4136, 4797, 4868, 6251, 1116, 2210,
4562, 4835, 4952; 27 numbered “statements”; and a
Treasury Department Form TD F 90-22.1.

*34 The Harlans' 1985 tax return shows an ordinary loss
of $56,069 from several partnerships, identified by
name, address, and employer identification number. The
record includes 1985 partnership information returns, or
parts of those returns, from each of the identified part-
nerships, as well as stipulations as to the Harlans' shares
of the partnerships' gross incomes, determined without
regard to the 2d-tier partnership gross incomes.

During 1985, Ridge was a partner in three single-tier
partnerships, and Marjorie was a partner in one single-
tier partnership.

During 1985, Ridge was a partner in two multiple tier
partnerships: (1) Pacific Real Estate Investors Partner-
ship (hereinafter sometimes referred to as Pacific) and
(2) Carlyle Real Estate Limited Partnership-VI
(hereinafter sometimes referred to as Carlyle).

Pacific was a partner in at least one other partnership.
Pacific's 1985 information return shows an ordinary loss
of $7,705 from another partnership, identified by name
and employer identification number. The record does
not include information as to the amount of the gross in-
come stated on this 2d-tier partnership's 1985 informa-
tion return.

Carlyle was a partner in several other partnerships.
Carlyle's 1985 information return shows ordinary in-
come of $674,791.81 from four other partnerships, each
identified by name and employer identification number.
The record does not include information as to the
amounts of Carlyle's shares of the gross incomes stated
on these 2d-tier partnerships' 1985 information returns.

On one of the schedules attached to their 1985 tax re-
turn, the Harlans show their gross income as
$1,216,099. This schedule is for purposes of Form
1116, part I, line 2.d. (v), and is an element of the for-
mula used in the computation of their foreign tax credit.
Nevertheless, the parties have stipulated that the gross
income for purposes of section 6501(e) that is “reflected
on the Harlan's 1985 Form 1040 and on the first-tier
partnership returns of the partnerships in which Ridge
or Marjory Harlan owned a direct interest”, i.e., exclud-
ing “the flow of gross income from” the 2d-tier partner-
ships, is $1,410,077.

*35 B. The Ockels

The Ockels filed their 1985 joint tax return on October
15, 1986. On August 11, 1992, respondent issued a no-
tice of deficiency to the Ockels for 1985.

The 3-year period of limitations for assessment of tax
under section 6501(a) with respect to the Ockels for
1985 expired before the notice of deficiency was
mailed. The Ockels did not execute any extensions of
the period of limitations on assessment with respect to
1985.

The Ockels' 1985 tax return has, attached to the Form
1040, the following: Schedules A, B, C, D, E, and SE;
Forms 2688, 3468, 4797, 6198, 6251, 4684, 8283, 4255,
4562, 4868, 4952, 8082, 6248; and numerous schedules,
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attachments, and other documents.

The Ockels' 1985 tax return shows net income of $7,900
from several partnerships and one independent oil pro-
ducer, identified by name and employer identification
number. The record includes 1985 partnership informa-
tion returns, or parts of those returns, from each of the
identified partnerships, and a 1985 windfall profit tax
information return (Form 6248) from the oil producer,
as well as stipulations as to Theodore's shares of the
partnerships' gross incomes, and the oil producer's gross
sales price, determined without regard to the 2d-tier
partnerships' gross incomes.

During 1985, Theodore was a partner in nine single-tier
partnerships.

During 1985, Theodore was a partner in one multiple
tier partnership, Mission Resources Development
Drilling Program-Belridge II (hereinafter sometimes re-
ferred to as Mission Resources). Mission Resources was
a partner in at least one other partnership. Mission Re-
sources' 1985 information return shows ordinary income
of $286,137 from another partnership, identified by
name but not otherwise. The record does not include in-
formation as to the amount of the gross income stated
on this 2d-tier partnership's 1985 information return.

The Ockels do not claim a foreign tax credit on their
1985 tax return, and so do not have any equivalent of
the Harlans' above-noted schedule. The parties have
stipulated that the gross income for purposes of section
6501(e) that is “reflected on the Ockels' 1985 Form
1040 and on the first-tier *36 partnership return [sic] of
the partnerships in which the Ockels owned a direct in-
terest”, i.e., excluding “the flow of gross income from”
the 2d-tier partnerships, is $407,819. This total includes
Theodore's share of the gross receipts of the independ-
ent oil producer.

C. The VeloBind Stock

At the start of 1985, Ridge owned 80,000 shares of juni-
or common stock in VeloBind that he had bought in
1983 for $3 per share. In 1985, Theodore owned 7,500
shares of junior common stock in VeloBind that he had

bought in 1983 for $3 per share. In Steiner v. Commis-
sioner, T.C. Memo.1995-122, we determined that these
shares converted to VeloBind common stock in 1985.
The VeloBind common stock traded at $17 per share on
February 12, 1985.

In the respective notices of deficiency, respondent de-
termined that the Harlans FN4 and the Ockels FN5 re-
ceived 1985 income from the stock conversion.

Discussion

I. The Parties' Contentions; Summary of Court's Con-
clusion

Petitioners have properly raised in their petitions the af-
firmative defense of the statute of limitations for 1985.
See Rule 39.

The parties have stipulated that the 3-year period of lim-
itations (sec.6501(a)) expired for both the Harlans and
the Ockels before respondent issued the respective no-
tices of deficiency.

Respondent contends that the instant cases fall within
an exception to the 3-year rule-the 6-year statute of lim-
itations set forth in section 6501(e)(1)(A)-because each
set of petitioners has omitted from gross income more
than “25 percent of the amount of gross income stated
in the return” for that set of petitioners.

*37 Petitioners contend that the income that respondent
contends was omitted from their 1985 tax returns FN6

is less than 25 percent of the amounts of gross income
stated in their respective tax returns because (1) their
tax returns are treated as having set forth their shares of
the gross incomes set forth on the information returns of
their 1st-tier partnerships and (2) the information re-
turns of their 1st-tier partnerships should be treated as
setting forth their 1st-tier partnerships' respective shares
of the gross incomes set forth on the information returns
of their 2d-tier partnerships.

Respondent argues that the 2d-tier partnerships' inform-
ation returns are to be ignored because (1) “The plain
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language of the Code and the regulations” require con-
sideration of only petitioners' tax returns and not the
partnerships' information returns, (2) the regulations'
concept of setting forth on a tax return applies only to
what is set forth on petitioners' tax returns, and (3) a
contrary interpretation “would impose an excessive ad-
ministrative burden on the Service and on taxpayers.”

Petitioners maintain that section 702(c) and the regula-
tions plainly require that whenever it is necessary to de-
termine the amount of a partner's gross income, that
amount is to include the partner's distributive share of
the partnership's gross income. As applied to the instant
cases, in order to determine the amount of petitioners'
gross income from the 1st-tier partnerships, there must
first be determined the amount of each 1st-tier partner-
ship's gross income. Section 702(c)'s rule then applies,
petitioners contend, so that in order to determine the
amount of any 1st-tier partnership's gross income, there
must first be determined the amount of each 2d-tier
partnership's gross income. Petitioners maintain that
this rule is consistent with the “look-through” ap-
proaches of other subchapter K provisions (e.g., in secs.
1.704-3(a)(8), 1.704-2(k), and 1.752-4, Income Tax
Regs.), and provisions outside subchapter K, such as
sections 108(a)(1)(C) and 904(d).

Under section 6501(e)(1)(A), the denominator of the
25-percent fraction is “the amount of gross income
stated in the return”. But the taxpayer ordinarily does
not state the *38 amount of gross income anywhere on
the tax return. FN7 AS A RESULT, WE MUst look
through the various forms, etc., attached to the taxpay-
er's basic tax return form in order to identify the com-
ponents of gross income that must be added together in
order to determine the total amount of gross income
stated in the taxpayer's tax return. It has long been ac-
cepted that, for these purposes, the information return of
the taxpayer's properly identified 1st-tier partnership is
treated as part of the taxpayer's tax return. But the
1st-tier partnership's information return suffers from the
same “defect” in that we must look through the various
forms, etc., attached to the 1st-tier partnership's inform-
ation return in order to identify the components of gross
income that must be added together in order to determ-

ine the total amount of gross income stated in the
1st-tier partnership's information return. Every explana-
tion that has been drawn to our attention, or that we
have discovered, as to why we must treat the properly
identified 1st-tier partnership's information return as
part of the taxpayer's tax return applies with equal force
to treating the properly identified 2d-tier partnership's
information return as part of the 1st-tier partnership's
information return.

Accordingly, we agree with petitioners' conclusion.

II. Overview

In general, section 6501(a) FN8 bars assessment of an
income tax deficiency more than 3 years after the later
of the date *39 the tax return was filed or the due date
of the tax return. The parties stipulated that the 3-year
general period of limitations on assessment under sec-
tion 6501(a) expired for petitioners' 1985 tax year be-
fore the respective notices of deficiency were sent. Re-
spondent has the burden of proving the applicability of
an exception to the general limitations period. See Rule
142; Reis v. Commissioner, 142 F.2d 900 (6th Cir.1944)
, affg. 1 T.C. 9, 12, 1942 WL 316 (1942), as modified
by a Memorandum Opinion of this Court dated June 4,
1943. In particular, as respondent acknowledges, in or-
der for the 6-year period of limitations under section
6501(e) to apply, respondent must show that the taxpay-
er has omitted an amount of gross income which is
more than 25 percent of the amount of gross income
stated in the tax return. See Davenport v. Commission-
er, 48 T.C. 921, 928, 1967 WL 1000 (1967) (taxpayers'
tax returns showed net losses from a partnership; 6-year
statute of limitations did not apply because the Com-
missioner “has not shown whether a partnership return
was filed for those years and if so the gross income re-
ported thereon”); Hurley v. Commissioner, 22 T.C.
1256, 1264-1265, 1954 WL 30 (1954), affd. 233 F.2d
177 (6th Cir.1956) (using net worth method, Commis-
sioner showed omission of net income; held, Commis-
sioner failed to carry burden of proving how much of
this omission was due to omission of gross income);
Seltzer v. Commissioner, 21 T.C. 398, 402-403, 1953
WL 202 (1953) (Commissioner failed to prove taxpay-
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er's basis in a sold capital asset, and so “has not sus-
tained his burden of proof to show” that taxpayer omit-
ted gross income which was more than 25 percent of the
gross income stated in her tax return); see also Cole-
stock v. Commissioner, 102 T.C. 380, 383, 390-391,
1994 WL 59262 (1994); Estate of Fry v. Commissioner,
88 T.C. 1020, 1023 n. 8, 1987 WL 49311 (1987); Strat-
ton v. Commissioner, 54 T.C. 255, 289, 1970 WL 2376
(1970), and cases there cited; Philipp Bros. Chemicals,
Inc. v. Commissioner, 52 T.C. 240, 254-255, 1969 WL
1655 (1969), affd. 435 F.2d 53 (2d Cir.1970); Rhombar
Co. v. Commissioner, 47 T.C. 75, 85, 1966 WL 1335
(1966), affd. 386 F.2d 510 (2d Cir.1967); Bardwell v.
Commissioner, 38 T.C. 84, 92, 1962 WL 1396 (1962),
affd. on another issue *40 318 F.2d 786 (10th Cir.1963)
; Green v. Commissioner, 7 T.C. 263, 277, 1946 WL 32
(1946), affd. 168 F.2d 994 (6th Cir.1948).

The test for the extended limitations period under sec-
tion 6501(e) may be expressed as a fraction. The numer-
ator is the amount of properly includable gross income
that was omitted from a taxpayer's return, and the de-
nominator is “the amount of gross income stated in the
return”. Sec. 6501(e)(1)(A). If the fraction exceeds 25
percent, then the 6-year limitations period under section
6501(e) applies. In the instant cases, the parties' dispute
focuses on the denominator.

Two aspects of this dispute make it clear that more is
involved than meets the eye, as follows:

Firstly, although the statutory language is “the amount
of gross income stated in the return” (emphasis added),
both sides agree that, where the taxpayer is a partner in
a 1st-tier partnership, the language is treated as includ-
ing amounts that do not appear anywhere on the only
document that has been filed as the taxpayer's tax re-
turn.

Secondly, although the potential for the parties' dispute
herein has existed since the 1934 enactment of the pre-
decessor of section 6501(e)(1)(A), both sides agree that
this is a matter of first impression.

In light of the foregoing, we start our analysis with mat-
ters that are not in dispute between the parties, in order

better to understand the context in which the disputed
matters operate.

III. Evolution of the Statute

Section 250(d) of the Revenue Act of 1918 (Pub.L.
65-254, 40 Stat. 1057, 1083) provided a general 5-year
statute of limitations, but no limit in the case of fraud.

Section 250(d) of the Revenue Act of 1921 (Pub.L.
67-98, 42 Stat. 227, 265) reduced the general period of
limitations to 4 years.

The Revenue Act of 1924 (Pub.L. 68-176, 43 Stat. 253,
299) kept the 4-year general statute of limitations, as
section 277(a)(1); it provided that there was no limit in
the case of fraud or failure to file a tax return, as section
278(a).

Section 277(a)(1) of the Revenue Act of 1926 (Pub.L.
69-20, 44 Stat. 9, 58, 59) reduced the general period of
limitations*41 to 3 years; the 1926 Act left unchanged
the fraud and failure-to-file rule.

Section 275(a) of the Revenue Act of 1928 (Pub.L.
70-562, 45 Stat. 791, 856, 857) reduced the general stat-
ute of limitations to 2 years; section 276(a) of the 1928
Act left unchanged the fraud and failure-to-file rule.
Both of these rules remained unchanged by the Revenue
Act of 1932. Pub.L. 72-154, 47 Stat. 169, 237, 238.

In what became the Revenue Act of 1934 (Pub.L.
73-216, 48 Stat. 680), the House Bill provided (1) that
the general statute of limitations be lengthened to 3
years and (2) that the fraud and failure-to-file rule be
expanded to apply also to substantial understatements of
gross income. The Ways and Means Committee report
(H. Rept. 73-704, pp. 34, 35 (1934), 1939-1 C.B. (Part
2) 554, 580) explains these changes as follows:

Section 275. Period for assessment and collection.
The present law limits the time for assessments to 2
years from the date the return is filed. Experience has
shown that this period is too short in a substantial
number of large cases, resulting oftentimes in hastily
prepared determinations with the result that additional
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burdens are thrown upon taxpayers in getting ill-
advised assessments removed. In other cases, revenue
is lost by reason of the fact that sufficient time is not
allowed for disclosure of all the facts. Subsection (a),
therefore, increases the period of 2 years to 3 years.

Section 276(a). No return or false return. The
present law permits the Government to assess the tax
without regard to the statute of limitations in case of
failure to file a return or in case of a fraudulent return.
The change in this section continues this policy, but
enlarges the scope of this provision to include cases
wherein the taxpayer understates gross income on his
return by an amount which is in excess of 25 percent
of the gross income stated in the return. It is not be-
lieved that taxpayers who are so negligent as to leave
out of their returns items of such magnitude should be
accorded the privilege of pleading the bar of the stat-
ute.

The House passed the following statutory language:

SEC. 276. SAME-EXCEPTIONS.

(a) No Return or False Return.-If the taxpayer fails
to file a return, or files a false or fraudulent return
with intent to evade tax, or omits from gross income
an amount properly includible therein which is in ex-
cess of 25 per centum of the amount of gross income
stated in the return, the tax may be assessed, or a pro-
ceeding in court for the collection of such tax may be
begun without assessment, at any time. [Emphasis ad-
ded.]

*42 In the Senate, the Finance Committee changed the
approach, explaining in the report as follows (S. Rept.
73-558, pp. 43-44 (1934), 1939-1 C.B. (Part 2) 586,
619-620):

Section 275. Period for assessment and collection

The present law limits the time for assessments to 2
years from the date the return is filed. Experience has
shown that this period is too short in a substantial

number of large cases resulting oftentimes in hastily
prepared determinations, with the result that addition-
al burdens are thrown upon taxpayers in contesting
ill-advised assessments. In other cases, revenue is lost
by reason of the fact that sufficient time is not al-
lowed for disclosure of all the facts. Subsection (a),
therefore, increases the period of 2 years to 3 years.

The present law permits the Government to assess
the tax without regard to the statute of limitations in
case of failure to file a return or in case of a fraudu-
lent return. The House bill continues this policy, but
enlarges the scope of this provision to include cases
wherein the taxpayer understates gross income on his
return by an amount which is in excess of 25 percent
of the gross income stated in the return. Your com-
mittee is in general accord with the policy expressed
in this section of the House bill. However, it is be-
lieved that in the case of a taxpayer who makes an
honest mistake, it would be unfair to keep the statute
open indefinitely. For instance, a case might arise
where a taxpayer failed to report a dividend because
he was erroneously advised by the officers of the cor-
poration that it was paid out of capital or he might re-
port as income for one year an item of income which
properly belonged in another year. Accordingly, your
committee has provided for a 5-year statute in such
cases. This amendment also necessitates a change in
section 276(a) of the bill.

Section 276(a). False return or no return

This section is explained in connection with the
change in section 275.

Although the Finance Committee's rationale was differ-
ent from that of the Ways and Means Committee, the
Finance Committee's statutory language describing the
omission that would trigger a 5-year limitation period
(sec.275(c)) was the same as the language that the Ways
and Means Committee used to trigger a broadening of
the fraud exception (sec.276(a) of the House bill).

In conference, the House receded and the Senate
amendments were agreed to. See H. Rept. (Conference
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Report) 73-1385, at 25 (1934), 1939-1 C.B. (Part 2)
627, 634. None of the referenced committee reports ex-
plains the intended meaning of the phrase “the amount
of gross income stated in the return”. Also, we have not
found in the hearings or the *43 floor debates any dis-
cussion of the meaning of that phrase. See Estate of
Klein v. Commissioner, 63 T.C. 585, 594, 1975 WL
3078 (1975), affd. 537 F.2d 701 (2d Cir.1976).

The language of section 275(c) continued unchanged in
the later revenue acts and through the Internal Revenue
Code of 1939.

Section 275(c), I.R.C.1939, became section
6501(e)(1)(A), I.R.C.1954, with three modifications, as
follows:

(1) the 5-year limitations period of former law was
changed to 6 years;

(2) “gross income” from a trade or business was re-
defined for these purposes to not include the subtrac-
tion for cost of sales or services; and

(3) for purposes of the numerator of the fraction,
adequate disclosure of an item will preclude that item
being treated as omitted.

The Ways and Means Committee report for H.R. 8300,
which became the Internal Revenue Code of 1954 (H.
Rept. 83-1337, p. 107 (1954)), describes these changes
as follows:

(2) The period of limitation for assessment is made
6 years instead of 5 in the case of the omission of 25
percent of gross income, and a similar rule is applied
in the bill to the estate and gift taxes. However, under
the bill this longer period is not to apply if disclosure
of the nature and amount of omitted items is made on
or with the tax return.

The report goes on to state as follows (id. at A414):
Several changes from existing law have been made

in subsection (e) of this section. In paragraph (1),
which relates to income tax, the existing 5-year rule
in the case of an omission of 25 percent of gross in-
come has been extended to 6 years. The term gross in-

come as used in this paragraph has been redefined to
mean the total receipts from the sale of goods or ser-
vices prior to diminution by the cost of such sales or
services. A further change from existing law is the
provision which states that any amount as to which
adequate information is given on the return will not
be taken into account in determining whether there
has been an omission of 25 percent.

The Finance Committee report is almost identical to the
Ways and Means Committee report. See S. Rept.
83-1622, pp. 143-144, 584 (1954).

In addition, in section 702(c) (no corresponding provi-
sion in prior law) the Congress provided as follows:

SEC. 702. INCOME AND CREDITS OF PARTNER.

(c) Gross Income of a Partner.-In any case where it
is necessary to determine the gross income of a part-
ner for purposes of this title [i.e., title 26, the Internal
Revenue Code], such amount shall include his dis-
tributive share of the gross income of the partnership.

*44 This provision is explained as follows in the Ways
and Means Committee report, H. Rept. 83-1337, supra
at 65-66:

A. General rules (secs.701-707)

(1) Income of partners.-Under your committee's
bill, as under present law, partners will be liable indi-
vidually for income tax on their distributive shares of
partnership income. The bill provides that the partner-
ship will act as a mere conduit as to income and loss
items, transferring such items directly to the individu-
al partners.

The items required to be segregated will retain their
original character in the hands of the partner as
though they were realized directly by him from the
same source from which realized by the partnership
and in the same manner. After excluding the items re-
quired to be separately treated, the remaining income
or loss, which corresponds to the ordinary income or
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loss of the partnership under present law, is attributed
to the partners.

The computation of partnership income is generally
on the same basis as existing law. The partnership is
allowed the usual business deductions, but is denied
the deductions peculiar to individuals.

The bill provides that all elections with respect to
income derived from a partnership (other than the
election to claim a credit for foreign taxes) are to be
made at the partnership level and not by the individu-
al partners. This rule recognizes the partnership as an
entity for purposes of income reporting. It avoids the
confusion which would occur if each partner were to
determine partnership income separately for his own
purposes.

(2) Distributive shares.-The taxation of partnership
income or other items directly to the partners requires
a determination of each partner's share of such items.
In general, such shares will be determined in accord-
ance with the partnership agreement as under existing
practice.

The report goes on to state as follows, id. at A221,
A222:

Section 702. Income and credits of partner

This provision represents no change in current law
and practice. It incorporates provisions of sections
182, 183(c), 184, 186, and 189 of present law.

Subsection (c) makes clear that, whenever the gross
income of a partner is to be determined, such amount
shall include his distributive share of the partnership
gross income. For example, a partner is required to
include his distributive share of partnership gross in-
come in determining his individual gross income for
the purposes of determining the necessity of filing a
return, the application of the provision permitting the
spreading of income for services rendered over a
3-year period, the amount of gross income received
from possessions of the United States, and whether

the extended period of limitation provided in the case
of 25-percent omission from gross income is applic-
able. [Emphasis added.]

The Finance Committee report, S. Rept. 83-1622, supra
at 378, is almost identical, and does not even note that
the *45 Finance Committee proposed to amend section
702(c) by applying it to determinations “for purposes of
this title” (i.e., the entire Internal Revenue Code), while
the House would have applied section 702(c) to determ-
inations “for purposes of this chapter” (i.e., chapter 1,
relating to income taxes). The statute of limitations is in
chapter 66, not chapter 1. The Senate version was en-
acted. See H. Rept. (Conf.Rept.) 83-2543, at 14 (1954),
relating to Senate Amendment 177.

In 1956, the Treasury Department promulgated regula-
tions (T.D. 6175, 1956-1 C.B. 211, 214-216) dealing
with the extended limitations period, as follows:

Sec. 1.702-1. Income and credits of partner.-

(c) Gross income of a partner.-

(2) In determining the applicability of the 6-year
period of limitation on assessment and collection
provided in section 6501(e) (relating to omissions
of more than 25 percent of gross income), a part-
ner's gross income includes his distributive share of
partnership gross income (as described in section
6501(e)(1)(A)(i)). In this respect, the amount of
partnership gross income from which was derived
the partner's distributive share of any item of part-
nership income, gain, loss, deduction, or credit (as
included or disclosed in the partner's return) is con-
sidered as an amount of gross income stated in the
partner's return for the purposes of section 6501(e).
For example, A, who is entitled to one-fourth of the
profits of the ABCD partnership, which has
$10,000 gross income and $2,000 taxable income,
reports only $300 as his distributive share of part-
nership profits. A should have shown $500 as his
distributive share of profits, which amount was de-
rived from $2,500 of partnership gross income.
However, since A included only $300 on his return
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without explaining in the return the difference of
$200, he is regarded as having stated in his return
only $1,500 ($300/$500 of $2,500) as gross income
from the partnership.

In providing for an extended limitations period, the
Congress did not indicate why gross income, rather than
adjusted gross income or any other concept, was chosen
as the touchstone for the extended statute of limitations,
FN9 nor did the Congress provide a clue as to what is
meant by “the return” for purposes of determining the
amount of the denominator in the 25-percent calcula-
tion. Compare *46Colony, Inc. v. Commissioner, 357
U.S. 28, 78 S.Ct. 1033, 2 L.Ed.2d 1119 (1958), in
which the Supreme Court relied on legislative history to
decide what is meant by “omits from gross income” for
purposes of determining the amount of the numerator in
the 25-percent calculation. Neither side cites Colony,
Inc., and neither side points to any aspect of the legislat-
ive history that may shed light on the meaning that the
Congress intended to give to the statutory term “the re-
turn.”

IV. Evolution of the Caselaw

In Masterson v. Commissioner, 1 T.C. 315, 1942 WL
328 (1942), revd. on another issue 141 F.2d 391 (5th
Cir.1944), the taxpayer had filed two 1935 income tax
returns on the same day, one for herself and the other
signed by her “individually, and as independent exec-
utrix of the Estate of” her late husband. See id. at
322-323. Each of these tax returns referred to the other.
See id. at 323. The Commissioner determined that the
taxpayer should have reported on her individual tax re-
turn the corrected net income of the estate. See id. at
323. The notice of deficiency was issued more than 3
years, but less than 5 years, after the due date of the tax-
payer's tax return. We held that the two tax returns
would not be treated together as “the return” within the
meaning of section 275(c) of the Revenue Act of 1934.
See id. at 324. We said that the statute would not be
construed to permit such combining because (1) the tax
returns were of different taxpayers and (2) the estate's
income tax return was of a different type of taxpayer
and it might be that the “facts necessary to a correct de-

termination of the tax due would not appear from two
returns of the type before us here”. See id. The Circuit
Court of Appeals reversed because the panel's majority
concluded that the Commissioner's adjustment was in-
correct; the Circuit Court of Appeals did not indicate
any disagreement with our statute of limitations analys-
is.

In Ratto v. Commissioner, 20 T.C. 785, 1953 WL 100
(1953), the taxpayer and her husband were California
residents, operated a liquor business owned by them in
community, and filed separate 1946 tax returns. See id.
at 786. The taxpayer's husband reported the liquor busi-
ness operations on his Schedule C, on which he showed
“gross profit” of $30,462.96 and “net profit” of
$10,029.19. He then “computed his income tax on one-
half *47 of this amount [the net profit] with the explan-
ation ‘1/2 Community Income Reported By Wife,’ and
which he listed as a deduction.” Id. The taxpayer repor-
ted on her Schedule E $5,014.60 as “1/2 community in-
come.” See id. at 786. Apparently, she did not show on
her tax return any other information about the liquor
business. The Commissioner determined that the tax-
payer omitted $10,216.88 gross profits from the liquor
business,FN10 together with about $3,600 of other
small items. See id. at 787. The notice of deficiency was
sent more than 3 years, but less than 5 years, after the
taxpayer filed her 1946 tax return. We held that the tax-
payer's husband's tax return was separate from the tax-
payer's tax return. We concluded as follows (id. at
789-790):

This Court and the circuit courts of appeals have spe-
cifically held that for the purposes of applying section
275(c) of the Internal Revenue Code, consideration
may only be given to the return of the particular tax-
payer and that the return of another taxpayer may not
be considered.

Petitioner's complaint that “it does not seem equit-
able to deny a taxpayer the benefit of the statute of
limitations merely because of a failure to duplicate
the purely mechanical computation of gross sales less
cost of sales to show the gross income amount which
has already been fairly reported” is also without mer-
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it. Section 275(c) is not limited to situations involving
bad faith. * * *

The gross income stated in petitioner's income tax
return is therefore limited to the $5,014.60 shown
therein and does not include any amounts stated in
her husband's return.

In Switzer v. Commissioner, 20 T.C. 759, 1953 WL 98
(1953), the taxpayer-husbands (H's) were partners
whose partnership interests constituted community
property under California law. Each H and each of the
taxpayer-wives (W's) filed separate timely tax returns
for 1944 and 1945. The partnership filed timely inform-
ation returns for these years. The notices of deficiency
were sent to the H's and W's more than 3 years, but not
more than 5 years, after the respective tax returns were
filed. See id. at 761. The taxpayers argued that the part-
nership's information returns should be treated as being
part of the taxpayers' individual tax returns, to the ex-
tent of their partnership interests, in the same manner as
a Schedule C is treated as being part of an individual
Form 1040 for *48 a sole proprietor. See id. at 767. We
rejected their arguments, relied on Masterson v. Com-
missioner, supra, and held that the denominator of the
section 275(c) fraction is to be determined by what is
stated on the taxpayer's tax returns without regard to the
partnership's information returns. See Switzer v. Com-
missioner, 20 T.C. at 768. However, our determination
was remanded by the Court of Appeals for the Ninth
Circuit on September 17, 1954, with directions (in ac-
cordance with the stipulation of the parties in Switzer )
to vacate our decisions and enter decisions for the tax-
payers. See Rose v. Commissioner, 24 T.C. 755, 768,
1955 WL 620 (1955); Rev. Rul. 55-415, 1955-1 C.B.
412, 413.FN11

In Rose v. Commissioner, supra, the taxpayer-husband
(H) owned and operated a retail store as a sole propriet-
orship in Ventura, California, and another retail store as
a partnership with his brother in Santa Barbara, Califor-
nia. See id. at 757. H's interests in the Ventura store and
the Santa Barbara partnership constituted community
property. See id. at 758-759, 768. H and W filed separ-
ate tax returns for 1943. See id. at 757. The Santa Bar-
bara partnership filed a partnership information return

for 1943. See id. at 758, 768. The Ventura store filed a
partnership information return for 1943, at the sugges-
tion of a revenue agent, in order to facilitate the report-
ing of H's and W's community income derived from that
store. See id. at 758-759, 769. If H and W were treated
as having stated in their tax returns their shares of the
gross income of the Ventura store, then the denominat-
ors of their section 275(c) fractions were more than four
times the gross income that the Commissioner determ-
ined H and W omitted, the regular 3-year statute of lim-
itations applied, and the notices of deficiency for 1943
were untimely. See *49 Rose v. Commissioner, 24 T.C.
at 760, 766-770. We analyzed the situation as follows (
id. at 768-769):

The Ventura store was not operated by a partner-
ship. It was community property of the petitioners
and the income therefrom was community income.
Each of the petitioners, therefore, should have repor-
ted one-half of the gross income from the business.
Leslie A. Sutor, 17 T.C. 64, 67, 1951 WL 207. The re-
spondent urges that they did not do so in their indi-
vidual returns, and that their failure to do so is an
omission from gross income by each of them. But we
think it is unrealistic to say that the petitioners did not
report the gross income of the Ventura store (with the
exception of the $17,946.97 which each of them omit-
ted). They did so on Form 1065, a “partnership re-
turn.” Although there was no partnership between
them in the business of this store, Form 1065 returns
were filed for the years 1938 to 1948, inclusive, at the
suggestion of a revenue agent to facilitate the report-
ing of the community income of the store. The so-
called partnership return filed for 1943 reported the
gross income of the Ventura store in which petitioners
each had an equal interest. It was not the return of an-
other taxable entity. Cf. Corrigan v. Commissioner,
155 F.2d 164, 166 (C.A.6); Elvina Ratto, 20 T.C. 785,
789, 1953 WL 100. It showed income of the com-
munity, a nontaxable entity. In the circumstances we
think that the so-called partnership return filed for
the Ventura store was merely an adjunct to the indi-
vidual returns of Jack and Mae Rose and must be
considered together with such individual returns and
treated as part of them. This case is thus distin-
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guished from the Switzer case where the return in
question was a proper partnership return, whereas
here it was nothing unless it was an adjunct to the in-
dividual returns. But if the Commissioner is now and
henceforth to concede, contrary to our decision in the
Switzer case, that a valid partnership return may be
read with the return of an individual partner to arrive
at the total gross income stated in the partner's return,
then, a fortiori, the Form 1065 return in this case
which was filed merely to facilitate the reporting of
community income of the petitioners, similar returns
having been accepted for a number of years for that
purpose by the Commissioner, would have to be read
together with the individual returns of the partners to
ascertain how much gross income was reported by
each of them. Cf. Germantown Trust Co. v. Commis-
sioner, 309 U.S. 304, 60 S.Ct. 566, 84 L.Ed. 770; At-
las Oil & Refining Corporation, 22 T.C. 552, 557,
1954 WL 650. We hold, therefore, that one-half of the
gross income appearing on the Ventura store
“partnership” return must be imputed to the individu-
al return filed by each petitioner in determining the
total gross income stated therein for the purposes of
section 275(c). [Emphasis added.]

In Roschuni v. Commissioner, 44 T.C. 80, 1965 WL
1143 (1965), the taxpayer-wife owned an S corporation,
which filed an information return for 1958, a year for
which the Commissioner determined a deficiency
against the taxpayers. The notice of deficiency was is-
sued more than 3 years, but less than 6 years, after peti-
tioners filed their 1958 tax return. We *50 quoted ex-
tensively from our opinion in Rose v. Commissioner,
supra, concluded that the S corporation was not a tax-
able entity, and stated that the principle of Rose v. Com-
missioner applied. See Roschuni v. Commissioner, 44
T.C. at 85-86. We described this principle as requiring
the information return of the nontaxable entity to be
treated as an adjunct of the taxpayers' tax return. See id.
at 85-86. We also held that the taxpayers' reference, in
their 1958 tax return, to the S corporation's 1958 in-
formation return and the disputed transaction, was suffi-
cient to satisfy the requirements of section
6501(e)(1)(A)(ii), and so any omitted gross income
from that transaction was not to be taken into account.

See id. at 85-86.

In Davenport v. Commissioner, 48 T.C. 921, 1967 WL
1000 (1967), the taxpayers' 1958, 1959, and 1960 tax
returns reported losses from a specified partnership. See
id. at 924-925. The taxpayer-wife contended that assess-
ment of any deficiencies for these 3 years was barred by
the statute of limitations; the Commissioner contended
that the 6-year limitations period applied. See id. at
927-928. We held that the Commissioner failed to carry
the burden of proving an omission of more than 25 per-
cent of the gross incomes stated in the taxpayers' tax re-
turns, as follows (id. at 928, 929):

To satisfy his burden in proving the omission, re-
spondent must show the amount of gross income
stated in the return and the amount of income prop-
erly includable therein which has been omitted. Eliza-
beth Bardwell, 38 T.C. 84, 1962 WL 1396 (1962), af-
fd. 318 F.2d 786 (C.A.10, 1963), and Lois Seltzer, 21
T.C. 398, 1953 WL 202 (1953). In the instant case re-
spondent has not shown the amount of gross income
stated in the return. On each of the returns for the
years 1958 through 1960 there is reported on Sched-
ule H a net loss figure for certain partnership income.
Respondent has not shown whether a partnership re-
turn was filed for those years and if so the gross in-
come reported thereon. Under section 6501(e)(1)(A)
the term “gross income from a trade or business”
means the amount received or accrued from the sales
of goods or services undiminished by the cost of such
goods or services. Since there is no evidence indicat-
ing the manner in which petitioner arrived at the loss
figure for income from the partnership, there is noth-
ing in the record to show petitioner's gross income
from the partnership. Respondent's Rev. Rul. 55-415,
1955-1 C.B. 412, following his ruling in I.T. 3981,
1949-2 C.B. 78, as to a partner's gross income for the
purpose of section 251 of the Internal Revenue Code
of 1939, provides, and this Court has recognized, that
a partnership return is to be considered together with
an individual return in determining the total gross in-
come stated in the individual return for the purpose of
determining whether the *51 6-year statute of limita-
tions is applicable. Jack Rose, 24 T.C. 755, 768-769,
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1955 WL 620 (1955). See also Elliott J. Roschuni, 44
T.C. 80, 1965 WL 1143 (1965), and Genevieve B.
Walker, 46 T.C 630, 637-738, 1966 WL 1193 (1966).
[Emphasis added.]

We therefore conclude that respondent has failed to
establish that petitioner and Richard omitted from any
one of their joint Federal income tax returns for the
years 1958, 1959, and 1960 an amount of gross in-
come properly includable therein in excess of 25 per-
cent of the amount of gross income stated in such re-
turn and therefore respondent has failed to show that
the 6-year statute is applicable.

We, therefore, sustain respondent's determination
as modified by the stipulation of the parties filed in
this case for the years 1961, 1962, and 1963 but hold
that the assessment or collection of any deficiency
against petitioner is barred by the statute of limita-
tions for the years 1958, 1959, and 1960.

In Estate of Klein v. Commissioner, 63 T.C. 585, 1975
WL 3078 (1975), affd. 537 F.2d 701 (2d Cir.1976), we
were called upon to determine the meaning of “the
amount of gross income stated in the return”, within the
meaning of section 6013(e)(1)(A), relating to relief
from joint liability, as that provision applied to 1955.
See 63 T.C. at 589. Relying in part on section
6013(e)(2)(B), we held that the quoted phrase in section
6013(e)(1)(A) must be given the same meaning that it
has in section 6501(e)(1)(A), and that under the latter
provision-

the only way “the amount of gross income stated in
the return” can be determined, where a partner of a
partnership which has filed a return is concerned, is to
consider the partnership return together with the indi-
vidual return in determining “the total gross income
stated in the return” of the individual partner.
Genevieve B. Walker, 46 T.C. 630, 1966 WL 1193
(1966). See Nadine I. Davenport, 48 T.C. 921, 928,
1967 WL 1000 (1967); accord, Elliott J. Roschuni, 44
T.C. 80, 1965 WL 1143 (1965), and Jack Rose, 24
T.C. 755, 1955 WL 620 (1955). Cf. sec. 702(c); sec.
1.702-1(c)(2), Income Tax Regs. [ Estate of Klein v.

Commissioner, 63 T.C. at 590-591.]

As a result, we held, for the Commissioner, that-

the partnership return, must be read as an adjunct with
the individual partner's return in determining the total
gross income stated in the individual's return. Indeed,
that determination with respect to partnerships arose
from the gloss upon the section by the decided cases,
compare L. Glenn Switzer, 20 T.C. 759, 1953 WL 98
(1953), with Genevieve B. Walker, supra, and *52
Nadine I. Davenport, supra; cf. Elliott J. Roschuni,
supra; Jack Rose, supra.9 [Emphasis added.]

9 See also Harry Landau, 21 T.C. 414, 1953 WL
205 (1953); Norman Rodman, T.C. Memo.1973-277;
and Vernie S. Belcher, T.C. Memo.1958-180, where it
is pointed out that a “partner's share of the gross in-
come on the partnership returns must be imputed to
the individual return.” And that if the partnership re-
turn is not in evidence it is impossible to know the
“gross income stated in the return.” The 6-year limita-
tion does not apply if disclosure “is made on or with
the tax return. ” (Emphasis supplied.) H. Rept. No.
1337, 83d Cong., 2d Sess., p. 107 (1954); S. Rept.
No. 1622, 83d Cong., 2d Sess., pp. 143-144 (1954).

[Id. at 592.]

Taking into account the taxpayers' share of the gross in-
come shown on their partnership's information return as
having been shown on the taxpayers' tax return, we held
that the gross income omitted from the taxpayers' tax re-
turn was less than 25 percent of the gross income stated
on the taxpayers' tax return. See Estate of Klein v. Com-
missioner, 63 T.C. at 588. We concluded from this that
the taxpayer-wife failed to qualify for relief from joint
liability under the law then in effect. See id. at 589. Al-
though we ruled for the Commissioner based on the lan-
guage of sections 6013 and 6501, we commented as fol-
lows on the Commissioner's argument under section
702(c) ( Estate of Klein v. Commissioner, 63 T.C. at 591
& n. 6):

As we read the first sentence [of the Finance Commit-
tee report on the 1970 enactment of sec. 6013(e) ] we
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think “the income reported” by a partner includes his
share of the gross income, as defined in section
6501(e)(1)(A)(i), of the partnership. Rev. Rul.
55-415, 1955-1 C.B. 412; I.T. 3981, 1949-2 C.B. 78.6

6 Respondent cites sec. 702(c) and sec.
1.702-1(c)(2), Income Tax Regs., in support of this
position. We note in passing our belief that the ex-
ample given in sec. 1.702(c)(2), Income Tax Regs.,
conflicts with sec. 6501(e)(1)(A)(i) and (ii) because
under the latter section “gross income” is specially
defined and if a partnership return is filed the entire
amount of such “gross income” allocable to a partner
is deemed reported on the return. We do not think the
gross income referred to in sec. 702(c) is the equival-
ent of the “gross income” defined under sec.
6501(e)(1)(A).

In affirming our determination and agreeing with our
analysis, the Court of Appeals took the occasion to state
agreement with our comment on section 702(c), as fol-
lows (537 F.2d at 705 n. 9):

*53 We further note that we share the tax court's
opinion that the example in Treas. Reg. § 1.702-1(c)
appears to conflict with § 6501(e)(1)(A) (ii)'s method
for determining the amount “omitted” from gross in-
come when a partnership return has been filed.

[2] We conclude that one pattern that emerges from our
prior opinions dealing with the denominator in the
25-percent calculation, is relevant to the limited matter
now before us. In dealing with documents that were not
physically attached to the taxpayer's tax return, we have
consistently FN12 drawn a line between (1) documents
that have been filed as tax returns of other taxpayers,
and (2) documents that, even if filed as tax returns, were
not tax returns of other taxpayers. Documents in the
former category have not been taken into account in de-
termining the amount of gross income “stated in the re-
turn”, see, e.g., Masterson v. Commissioner, supra;
Ratto v. Commissioner, supra.

[3] On the other hand, the second category-documents
that were not filed as tax returns of other taxpayers-have
been treated as adjuncts to and part of the taxpayers' tax

returns for purposes of determining “the amount of
gross income stated in the return”. This approach has
been applied to partnership tax returns (see, e.g., Dav-
enport v. Commissioner, supra ), S corporation tax re-
turns (see, e.g., Roschuni v. Commissioner, supra ), and
other documents which are not tax returns of taxpayers,
see, e.g., Rose v. Commissioner, supra.

V. Analysis

Section 6501(e) and its predecessors require omitted
gross income to be compared to gross income stated in
the return. In Green v. Commissioner, 7 T.C. 263, 277,
1946 WL 32 (1946), affd. 168 F.2d 994 (6th Cir.1948),
we concluded that “ ‘Gross income’ has a well estab-
lished meaning in the revenue laws, denoting statutory
gross income as defined by section 22 [of the Revenue
*54 Act of 1938, predecessor of present sec. 61].” In
enacting the Internal Revenue Code of 1954, the Con-
gress added clause (i) to section 6501(e)(1)(A) to modi-
fy the definition of gross income in the case of trades or
businesses. Except for that modification, “the general
definition of gross income found in the Code applies.”
Northern Ind. Pub. Serv. Co. & Subs. v. Commissioner,
101 T.C. 294, 299 n. 7, 1993 WL 393062 (1993).

However, taxpayers' tax returns ordinarily do not
provide any place for stating gross income.FN13 See,
e.g., Estate of Klein v. Commissioner, 537 F.2d at 704;
Davis v. Hightower, 230 F.2d 549, 552, 553 (5th
Cir.1956). We have held that “total income”, as used in
the Form 1040 is not the equivalent of “gross income”
for purposes of the extended statute of limitations. See
Green v. Commissioner, 7 T.C. at 276-277. As a result,
we have dealt with the taxpayers' tax returns by determ-
ining whether one or another item was properly an item
of gross income within the appropriate contemporary
statutory definition of gross income.

As noted, supra, when the taxpayers' tax returns stated
taxable income from partnerships or S corporations, we
declared that the information returns of these pass-
through entities would be treated as adjuncts to, and
part of, the taxpayers' tax returns. See, e.g., Davenport
v. Commissioner, supra (partnership), Roschuni v. Com-
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missioner, supra (S corp.). Indeed, the Court of Appeals
for the Second Circuit described the process thusly in
Estate of Klein v. Commissioner, 537 F.2d at 704:

Schedule H [more recently, Schedule E] of Form
1040, labelled “Income from Partnerships, Estates,
Trusts, and Other Sources,” provides only one line for
reporting partnership income together with the name
and address of the partnership from which that in-
come was derived. Schedule H speaks in terms of
“[t]otal income (or loss),” the reference to losses ob-
viously suggesting only a net (adjusted gross) rather
than a gross income figure. Given that limitation upon
the scope of the Form 1040, it is clear that the return
neither intends nor purports to show a taxpayer's
gross income when that taxpayer has partnership in-
come. Indeed, gross income is not “stated in the re-
turn” in the case of such a taxpayer unless one looks
at the partnership return as being a part of the person-
al income tax return. * * *

*55 When we take the partnership's information return
into consideration as part of the partner's tax return, we
find the same limitations in the former document that
the Court of Appeals described in Estate of Klein v.
Commissioner, supra, as to the latter document. That is,
the 1985 partnership information returns for Pacific and
Carlyle (Ridge's 1st-tier partnerships) and for Mission
Resources (Theodore's 1st-tier partnership) do not
provide for a showing of “gross income”. There is a line
for “total income (loss) (combine lines 3 through 10)”,
(Form 1065, 1st p., 1.11), but it is evident that several
of the components of total income are themselves net
amounts. In those instances, recourse must be had to
other forms, schedules, statements, and other documents
attached to the 1st-tier partnership's information return
in order to determine the amount of gross income stated
on the partnership's information return, which in turn is
necessary in order to determine the amount of the tax-
payer partner's gross income stated in the taxpayer's tax
return. There does not appear to be any dispute that
these other forms, schedules, statements, and other doc-
uments of the 1st-tier partnership's information return
are treated collectively as adjuncts to, and part of, the
taxpayer partner's tax return for purposes of determining

the amount of gross income stated on the taxpayer part-
ner's tax return, even though they are not attached to the
taxpayer partner's tax return.

If the 1st-tier partnership's information return discloses
net income or loss from a 2d-tier partnership, then the
same analysis requires us to consider the 2d-tier part-
nership's information return as merely another docu-
ment that is an adjunct to, and part of, the taxpayer part-
ner's tax return. That is, to paraphrase the Court of Ap-
peals for the Second Circuit (see Estate of Klein v.
Commissioner, 537 F.2d at 704), gross income is not
“stated in the return” of a taxpayer partner who reports
net partnership income from a 1st-tier partnership which
in turn reports net partnership income from a 2d-tier
partnership unless one looks at the 1st-tier partnership's
information return together with all its adjuncts-among
them being the 2d-tier partnership's information return-
as being part of the taxpayer partner's tax return.

[4] Thus, we conclude that petitioners are correct in
their contention that 2d-tier partnerships' information
returns *56 are to be taken into account in determining,
for purposes of section 6501(e)(1)(A), the amount of
gross income stated in the taxpayer's tax return.

VI. Other Considerations

Both sides rely on section 702(c) and section
1.702-1(c)(2), Income Tax Regs. Respondent asserts
that “The plain language of the Code and the regula-
tions requires” consideration of only the 1st-tier part-
nerships' information returns. Petitioners assert that
“Therefore, under this explicit statutory rule [sec.
702(c) ], * * * respondent must necessarily” take ac-
count of the 2d-tier partnerships' gross income. The
short answer is that the texts of both section 702(c) and
section 1.702-1(c)(2), Income Tax Regs., are silent on
the matter of 2d-tier partnerships. The little legislative
history we have found regarding section 702(c) also is
silent on this matter. We have not found any indication
that the Congress was aware of the question when it
considered and crafted section 702(c), or that the Treas-
ury Department was aware of the question when it is-
sued the regulation. Indeed, it may be argued that the
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statutory language (“determine the gross income of a
partner”) may apply to the numerator of the 25-percent
fraction of section 6501(e)(1)(A) (“omits from gross in-
come an amount properly includible therein”) but not to
the denominator-“amount of gross income stated in the
return ” (emphasis added). See also the comments of
this Court and the Court of Appeals of the Second Cir-
cuit in Estate of Klein v. Commissioner, 63 T.C. at 591
n. 6, affd. 537 F.2d at 705 n. 9, pointing out that “gross
income” within the meaning of section 702(c) differs
from “gross income” within the meaning of section
6501(e)(1)(A). Thus, notwithstanding both sides' reli-
ance, we conclude that neither section 702(c) nor sec-
tion 1.702-1(c)(2), Income Tax Regs., leads us to a res-
olution of the 2d-tier partnership matter, especially in
the context of the denominator of the 25-percent frac-
tion.

Respondent contends as follows:

The partnership return (Form 1065) itself further sup-
ports looking only to the direct partnership return to

determine gross income for section 6501(e) purposes.
The total gross income of the partnership is the sum
of the amounts on lines 1 through 7 with the excep-
tion of the I.R.C. § 6501(e)(1)(A)(i) exclusion for
cost of goods sold. * * *

*57 These contentions do not support respondent's posi-
tion. The sum of the items on lines 1 through 7 fre-
quently is not “The total gross income of the [1st-tier]
partnership.” Firstly, an element of gross income may
appear on another line, after line 7. Secondly, several of
the items on lines 1 through 7 are net amounts, and the
underlying gross income may have to be determined by
inspection of other parts of the partnership information
return, Form 1065. This may be illustrated in the instant
cases by comparing lines 1 through 11 of the stipulated
1985 Pacific partnership information return with the
parties' stipulation as to Pacific's gross income.

Table 1

Pacific's Partnership Information Return (Form
1065, 1st. page) 1

4. Ordinary income (loss) -7,705 Rental income (gross) $13,708

from other partner-
ships

Rental income (gross) 11,730

and fiduciaries See
STMT# 2

Rental income (gross) 17,048

Rental income (gross) 9,024

6a. Gross rents $63,723 -275,383 Rental income (gross) 12,213

6b. Minus rental ex-
penses

Total rental income 63,723

$ STMT ATTACHED Form 4797, line 19 703,950

6c. Rental income
(loss)

Form 4797, line 1d 246,000

Total 1,013,673

9. Net gain (loss)(Form
4797,

34,935

line 17)

11. TOTAL income (loss) -248,153
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(combine lines 3
through 10)

FN1. Lines 1,2,3,5,7,8, and 10 do not have any entries.

FN2. The stipulation specifically excludes any gross income from Pacific's 2d-tier partnership.

As is apparent, more than 90 percent of Pacific's stipu-
lated gross income shown on its partnership information
return is related to line 9, and not lines 1 through 7. Fur-
ther, line 9 does not tell the whole story-it shows only
$34,935 net income from Form 4797, but the parties'
stipulation shows a total of $949,950 gross income from
Form 4797. Thus, contrary to the implications of re-
spondent's contentions, respondent's actions in the stip-
ulations show that it is necessary to examine more than

lines 1 through 7 of Pacific's Form 1065 in order to de-
termine Pacific's gross income. When we do that, we
find that on line 4 of Pacific's Form 1065 we are told to
“See STMT # 2”.

*58 That statement is as follows:

STATEMENT # 2 - INC OTH PARTNERSHIPS

TEROS-PER K-1 -6,633

94-2735621

INTEREST-33%

SECTION 743(B) ADJ -1,072

TOTAL STATEMENT # 2-TO FORM 1065, LINE 4

The record does not include information about the gross
income stated in the information return of Pacific's
2d-tier partnership.

We conclude that (1) respondent's contentions are con-
trary to the parties' stipulations and (2) the parties' stip-
ulations are consistent with the Court's analysis. That is,
(a) the 1st-tier partnership's information return is treated
as an adjunct to, and a part of, the taxpayer's tax return,
(b) the 2d-tier partnership's information return is treated
as an adjunct to, and a part of, the 1st-tier partnership's
tax return, and (c) in determining the amount of gross
income stated in the taxpayer's tax return, neither the
Court nor the parties are limited to what is stated on the
first page of the tax return.

Respondent's brief closes as follows:

Finally, respondent's interpretation of Section

6501(e) yields a sensible, administrable result. Look-
ing through to the lower tiers might require an audit
of each of those partnerships. This would impose an
excessive administrative burden both on the Service
and on taxpayers.

Petitioners respond as follows:

Respondent claims that following statutory mandate
of Code section 702(c) would cause an “excessive ad-
ministrative burden” on the IRS and taxpayers. In-
credibly, respondent states that adopting a
“look-through” rule to lower-tier partnerships “might
require an audit of each of those partnerships.” In this
case, respondent was able to make computations of
gross income of the Upper-Tier Partnerships without
an audit. There is no reason to suggest an audit of the
Lower-Tier Partnerships would be required.

The record in the instant cases thus far does not disclose
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either the magnitude of the problem respondent warns
against or the extent of respondent's activities with re-
gard to the gross income stated in the 1st-tier partner-
ships' information returns. We note that the parties' stip-
ulations deal with the components of the gross incomes
stated on the *59 partnership information returns of 16
entities, and there are only three 2d-tier partnerships in-
volved in the instant cases. Thus, whatever the level of
effort that respondent expended, it does not appear that
including the 2d-tier partnerships would cause that level
to be substantially increased in the instant cases.

In addition, the Supreme Court's opinion in Colony, Inc.
v. Commissioner, 357 U.S. at 36-37, suggests that re-
spondent is not obligated to audit or otherwise examine
beyond what is disclosed on the tax return, for purposes
of applying the amount of the denominator in the
25-percent fraction. Clearly, it is now accepted that re-
spondent must deal with the 1st-tier partnerships' in-
formation returns. This was established before 1958,
when the Supreme Court ruled in Colony, Inc. We have
no reason to believe that the standards for respondent's
work on the 1st-tier partnerships' information returns
were intended to be any different from those applicable
to the taxpayers' tax returns. Given that these obliga-
tions exist as to the 1st-tier partnerships' information re-
turns, we do not see any principled basis for concluding
that the 2d-tier partnerships' information returns require
so heightened a level of examination or audit, that our
analysis of the law ought to be affected by that
heightened level. Respondent's brief, almost after-
thought, speculation is far short of a cogent argument
that principled distinction can be drawn between 1st-tier
partnerships' information returns and all 2d-tier partner-
ships' information returns.

We do not change our analysis on account of respond-
ent's warning.

Our holding in this opinion will be incorporated into the
decision to be entered in these cases when all the other
issues are resolved.FN14

FN1. Unless otherwise indicated, all subtitle,
chapter, subchapter, and section references are
to subtitles, chapters, subchapters, and sections

of the Internal Revenue Code of 1954 as in ef-
fect for 1985; except that references to section
6501 are to section 6501 of the Internal Reven-
ue Code of 1986 as in effect for notices of defi-
ciency mailed in 1992.

FN2. On brief, petitioners state that this is a
jurisdictional issue. However, the instant cases
are deficiency cases; thus, the statute of limita-
tions is an affirmative defense and not a juris-
dictional issue. See sec. 7459(e); Rule 39; Dav-
enport Recycling Associates v. Commissioner,
220 F.3d 1255, 1259-1260 (11th Cir.2000), af-
fg. T.C. Memo.1998-347 (in deficiency cases,
assertion of the bar of the statute of limitations
is an affirmative defense, not a jurisdictional
question); Columbia Building, Ltd. v. Commis-
sioner, 98 T.C. 607, 611, 1992 WL 101165
(1992) (same); compare Commissioner v.
Lundy, 516 U.S. 235, 116 S.Ct. 647, 133
L.Ed.2d 611 (1996) (in refund cases in the Tax
Court, the statute of limitations is a jurisdic-
tional question).

Unless otherwise indicated, all Rule refer-
ences are to the Tax Court Rules of Practice
and Procedure.

FN3. Cases of the following petitioners had
originally been consolidated; (1) Alan B. Stein-
er and Barbara W. Steiner, docket No.
28182-92; (2) Estate of James Beaton, de-
ceased, Shirley Beaton, Executrix, and Shirley
Beaton, docket No. 28181-92; (3) James F. Ot-
tinger and Bonnie J. Ottinger, docket No.
15654-92; (4) Theodore S. Ockels and Rose-
marie G. Ockels, docket No. 24609-92; (5)
Ridge L. Harlan and Marjory C. Harlan, docket
No. 21214-92; and (6) Estate of William H.
Abildgaard, deceased, William Abildgaard, Jr.,
Executor, and Marlene Abildgaard, docket No.
15653-92. See Steiner v. Commissioner, T.C.
Memo.1995-122. The Beaton, docket No.
28181-92, and Steiner, docket No. 28182-92,
cases were severed from the group and were
disposed of on another issue. See Beaton v.
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Commissioner, T.C. Memo.1997-140.

FN4. In the notice of deficiency, respondent
determined that the Harlans' income from the
VeloBind stock conversion was $1,275,200.
However, in respondent's answer and on brief,
respondent asserts the correct income amount
was $1,120,000.

FN5. In the notice of deficiency, respondent
determined that the Ockels' income from the
VeloBind stock conversion was $119,550.
However, in respondent's answer and on brief,
respondent asserts the correct income amount
was $105,000.

FN6. The question of whether petitioners omit-
ted any gross income-whether the 1985 conver-
sions of the Velobind stock produced gross in-
come and, if so, then in what amounts-has been
set aside for determination at a later date.

FN7. As is the case in the Harlan's docket, even
if the taxpayer does state such an amount and
clearly labels it as such, that may not be the
correct amount for purposes of sec.
6501(e)(1)(A), even if it is the correct amount
for other purposes.

FN8. Sec. 6501 provides, in pertinent part, as
follows:

SEC. 6501. LIMITATIONS ON ASSESS-
MENT AND COLLECTION.

(a) General Rule.-Except as otherwise
provided in this section, the amount of any
tax imposed by this title shall be assessed
within 3 years after the return was filed
(whether or not such return was filed on or
after the date prescribed) * * * and no pro-
ceeding in court without assessment for the
collection of such tax shall be begun after the
expiration of such period.

(e) Substantial Omission of Items.-Except as

otherwise provided in subsection (c)-

(1) Income Taxes.-In the case of any tax im-
posed by subtitle A [relating to income
taxes]-

(A) General rule.-If the taxpayer omits from
gross income an amount properly includible
therein which is in excess of 25 percent of
the amount of gross income stated in the re-
turn, the tax may be assessed, or a proceed-
ing in court for the collection of such tax
may be begun without assessment, at any
time within 6 years after the return was filed.
For purposes of this subparagraph-

(i) In the case of a trade or business, the term
“gross income” means the total of the
amounts received or accrued from the sale of
goods or services (if such amounts are re-
quired to be shown on the return) prior to di-
minution by the cost of such sales or ser-
vices; and

(ii) In determining the amount omitted from
gross income, there shall not be taken into
account any amount which is omitted from
gross income stated in the return if such
amount is disclosed in the return, or in a
statement attached to the return, in a manner
adequate to apprise the Secretary of the
nature and amount of such item.

FN9. Note that a taxpayer's omission of gross
income does not necessarily result in an adjust-
ment to the taxpayer's taxable income. See
Colony, Inc. v. Commissioner, 357 U.S. 28, 36,
78 S.Ct. 1033, 2 L.Ed.2d 1119 (1958); Cole-
stock v. Commissioner, 102 T.C. 380, 1994 WL
59262 (1994).

FN10. One-half of $30,462.96, less the
$5,014.60 that was reported.

FN11. Rev. Rul. 55-415, 1955-1 C.B. 412, al-
though issued after the enactment of the Intern-
al Revenue Code of 1954, is the Commission-
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er's interpretation of section 275(c) of the In-
ternal Revenue Code of 1939. The ruling states,
in pertinent part, as follows (1955-1 C.B. at
413):

It is well recognized that gross income, as
earned, belongs to some taxable entity, and
that a partnership is not a taxable entity. It
logically follows that the partners should be
considered as the owners of partnership gross
income.

* * * it is held that for the purpose of section
275(c) of the Code “gross income” of a
member of a partnership includes his propor-
tionate share of the gross income of the part-
nership. See Harry Landau et al. v. Commis-
sioner, 21 T.C. 414 [1953, 1953 WL 205].
Any partner's share of the gross income re-
ported in the partnership information return
should be considered as having been returned
by the taxpayer as such information return is
a return by or on behalf of each partner.

FN12. In Switzer v. Commissioner, 20 T.C.
759, 767-768, 1953 WL 98 (1953), we pointed
to computational anomalies that might result
from applying this approach to partnerships,
and there declined to so apply this approach.
However, on appeal the Commissioner joined
the taxpayers to persuade the Court of Appeals
to order us to vacate our decisions and enter
decisions for the taxpayers. After we complied
with the Court of Appeals' order in the Switzer
dockets, we recognized that the Commissioner
had, in effect, conceded error in Switzer's stat-
ute of limitations rulings and meant to apply
that concession generally. See Rose v. Commis-
sioner, 24 T.C. 755, 768-769, 1955 WL 620
(1955). In Rose, we merely distinguished
Switzer but did not formally overrule it. See 24
T.C. at 769. However, since that time, we have
not followed Switzer on this point. In the in-
stant cases, neither side cites Switzer. Clearly,
Switzer has been sapped of its vitality.

FN13. See supra our findings with regard to
the Harlans' 1985 tax return. Note that the
parties have stipulated that the Harlans' gross
income stated on their tax return ($1,410,077)
is almost $200,000 more than the amount that
the Harlans' tax return labeled as gross income
($1,216,099), even without taking account of
flow of gross income from the 2d-tier partner-
ships.

FN14. The parties' stipulations and stipulated
exhibits are not treated as exhausting the record
as to the subject matter of the instant opinion.
In further proceedings, the parties will be free
to provide such additional evidence on this
subject matter as is not inconsistent with our
holdings and is otherwise admissible. See also
Reis v. Commissioner, 142 F.2d 900, 902, 903
(6th Cir.1944); affg. 1 T.C. 9 (1942), as modi-
fied by a Memorandum Opinion of this Court
dated June 4, 1943.

U.S.Tax Ct.,2001.
Harlan v. C.I.R.
116 T.C. No. 4, 116 T.C. 31, Tax Ct. Rep. Dec. (RIA)
116.4
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United States Tax Court.
Peter M. and Susan L. HOFFMAN, Petitioners

v.
COMMISSIONER OF INTERNAL REVENUE,

Respondent
No. 16028-99L.

Sept. 24, 2002.

Taxpayers petitioned for review of IRS' determina-
tion to proceed with collection on penalty assess-
ment for additional income reported on taxpayers'
amended return submitted after expiration of period
of limitations. The Tax Court, Laro, J., held that:
(1) as matter of first impression, for substantial
omissions limitations period, taxpayer-partner's
gross income included gross receipts of partner-
ships, despite taxpayer-partner's non-material parti-
cipation, and (2) IRS did not assess amounts within
its required three-year period of limitations.

Decision for Taxpayers.

West Headnotes

[1] Internal Revenue 220 4810

220 Internal Revenue
220XXIV Payment

220k4810 k. In General. Most Cited Cases
Any amounts assessed, paid, or collected by IRS
after expiration of the period of limitations are
overpayments, subject to mandatory refund to tax-
payer. 26 U.S.C.A. §6401(a).

[2] Internal Revenue 220 4855

220 Internal Revenue
220XXV Collection

220XXV(B) Levy or Distraint
220k4855 k. In General. Most Cited Cases

In Tax Court review of Appeals office collection
hearing, if validity of underlying tax liability is

properly at issue, the Court will review taxpayer's
liability de novo, and if underlying liability is not at
issue, review of IRS' administrative determination
will be for abuse of discretion. 26 U.S.C.A.
§6330(d).

[3] Internal Revenue 220 5238

220 Internal Revenue
220XXXI Penalties and Additions to Tax

220XXXI(C) Assessment
220k5238 k. Review. Most Cited Cases

Claim that IRS did not timely assess additions to
tax was challenge to underlying tax liability, sub-
ject to de novo review. 26 U.S.C.A. §6330(d).

[4] Internal Revenue 220 4855

220 Internal Revenue
220XXV Collection

220XXV(B) Levy or Distraint
220k4855 k. In General. Most Cited Cases

Underlying tax liability is properly at issue in re-
view of Appeals office's collection review hearing,
and is subject to de novo review, if taxpayer did not
receive any statutory notice of deficiency, or did
not otherwise have opportunity to dispute tax liabil-
ity; “opportunity to dispute liability” includes a pri-
or opportunity for conference with Appeals that
was offered either before or after assessment of the
liability. 26 U.S.C.A. §6330(d).

[5] Internal Revenue 220 4855

220 Internal Revenue
220XXV Collection

220XXV(B) Levy or Distraint
220k4855 k. In General. Most Cited Cases

De novo review was required of Appeals office's
collection review hearing, where tax assessment
was result of taxpayers' voluntarily filed amended
return; no notice of deficiency was issued to tax-
payers, and they did not otherwise had an opportun-
ity to dispute tax liability. 26 U.S.C.A. §6330(d).
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[6] Internal Revenue 220 4616.1

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(C) Evidence
220k4616 Presumptions and Burden of

Proof
220k4616.1 k. In General. Most Cited

Cases
Bar of period of limitations for tax assessment is an
affirmative defense, and party raising this defense
must specifically plead it and prove it. Tax Court
Rules 39, 142(a), 26 U.S.C.A. foll. §7453.

[7] Internal Revenue 220 4565

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4565 k. In General. Most Cited

Cases
Taxpayer asserting that assessment was made after
expiration of three-year period of limitations ini-
tially must prove: (1) filing date of tax return and
(2) that IRS assessment was made after expiration
date of three-year period. 26 U.S.C.A. §6501(a).

[8] Internal Revenue 220 4616.1

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(C) Evidence
220k4616 Presumptions and Burden of

Proof
220k4616.1 k. In General. Most Cited

Cases
Where taxpayer establishes prima facie case that
period of limitations precludes IRS from making
assessment, burden of going forward shifts to IRS
to introduce evidence that assessment is not barred
by period of limitations. 26 U.S.C.A. §6501(a).

[9] Internal Revenue 220 4616.1

220 Internal Revenue

220XXI Assessment of Taxes
220XXI(C) Evidence

220k4616 Presumptions and Burden of
Proof

220k4616.1 k. In General. Most Cited
Cases
Notwithstanding the shifting of burden of going
forward, burden of ultimate persuasion never shifts
from party who pleads bar of period of limitations.
26 U.S.C.A. §6501(a); Tax Court Rules 39, 142(a),
26 U.S.C.A. foll. §7453.

[10] Internal Revenue 220 4565

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4565 k. In General. Most Cited

Cases
For purposes of substantial omission of income,
which has six-year period of limitations for IRS to
assess tax, taxpayer-partner's return includes in-
formation returns of partnerships of which taxpayer
was member and that were identified on taxpayer-
partner's return. 26 U.S.C.A. §6501(e).

[11] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4572 k. Effect of Erroneous,

False, or Fraudulent Returns. Most Cited Cases
For purposes of six-year period of limitations ap-
plicable where taxpayer omitted amount greater
than 25 percent of taxpayer's gross income, “gross
income” includes partner's share of partnership's
gross receipts from sale of goods or services before
diminution by cost of sales or services. 26 U.S.C.A.
§6501(e)(1)(A)(i).

[12] Internal Revenue 220 4572
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220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4572 k. Effect of Erroneous,

False, or Fraudulent Returns. Most Cited Cases
For purposes of substantial omission of income,
which has six-year period of limitations, general
partner is deemed to be conducting the trade or
business activity of partnership of which she is a
member, and trade or business of partnership may
be imputed to general partner, irrespective of fact
that partner did not actively or materially particip-
ate in the partnership; activity of limited partner-
ship may be imputed to limited partner. 26
U.S.C.A. §§702, 6501(e); 26 C.F.R. §1.702-1(b).

[13] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4572 k. Effect of Erroneous,

False, or Fraudulent Returns. Most Cited Cases
For purposes of substantial omission of income,
which has six-year period of limitations for IRS to
assess tax, partner would not be required to materi-
ally participate, as defined for passive activity loss
limitations, in partnership trade or business activity
to attribute partnership's gross receipts to partner's
gross income. 26 U.S.C.A. §§469. 6501(e)(1)(A)(i).

[14] Internal Revenue 220 4568

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4568 k. Limitations Applicable.

Most Cited Cases
General three-year period, rather than six-year lim-
itations period for substantial omission of income,

applied to taxpayer-partner, since IRS failed to
meet its burden of production to establish amount
of gross income stated on his income tax return by
not producing income tax returns of partnerships,
which were identified on taxpayer's return. 26
U.S.C.A. §6501(a), (e)(1)(A)(i).
*141 Steven Toscher, Stuart A. Simon, and Bruce I.
Hochman, for petitioners.

Daniel M. Whitley and Irene S. Carroll, for re-
spondent.

OPINION

LARO, J.

*140 On Sept. 10, 1991, Ps timely filed a joint
1990 Federal income tax return on which they re-
ported that they: (1) Held a general partner in-
terest in one partnership and limited partner in-
terests in five partnerships and (2) did not under
sec. 469, I.R.C., materially participate in any of
the partnerships. On Sept. 8, 1997, Ps filed an
amended return for 1990 reporting additional in-
come and remitting the tax due on that additional
income. On Nov. 6, 1997, R assessed the addi-
tional tax liability reported on the amended return
and assessed other amounts for a penalty and in-
terest on that additional tax liability.

Subsequently, R issued to Ps a notice of intent
to levy, and Ps requested and received a hearing
under sec. 6330, I.R.C. At the hearing, Ps conten-
ded that the additional tax liability reported in
1997, the penalty, and the interest were all as-
sessed after the expiration of the period of limita-
tions and that they were entitled to a refund of the
amount paid with the amended return. R rejected
those arguments in a notice of determination is-
sued to Ps sustaining the proposed levy. R de-
termined that the applicable period of limitations
is the 6-year period under sec. 6501(e)(1)(A),
I.R.C., and that the assessment was timely be-
cause the amended return was filed 2 days before
the expiration of the 6-year period. R argues that
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the 6-year period applies because, R asserts, the
reference to “gross income stated in the return” in
sec. 6501(e)(1)(A), I.R.C., does not include any
of the income of the partnerships given that Ps
neither actively nor materially participated in the
trade or business of any of those partnerships.

Held: The 6-year period of limitations in sec.
6501(e)(1)(A), I.R.C., is inapplicable, and the as-
sessment made on Nov. 6, 1997, was untimely.
Ps' “gross income stated in the return” is determ-
ined by reference to the information returns of
the partnerships.

Petitioners petitioned the Court under section
6330(d), and the parties submitted the case to the
Court fully stipulated. See Rule 122. We decide
herein whether respondent assessed certain amounts
against petitioners within the period allowed by
section 6501. We hold respondent did not. Unless
otherwise indicated, section references are to ap-
plicable versions of the Internal Revenue Code.
Rule references are to the Tax Court Rules of Prac-
tice and Procedure. Petitioners resided in Los
Angeles, California, when the petition was filed.

Peter M. Hoffman and Susan L. Hoffman (Mr.
Hoffman and Ms. Hoffman, respectively) filed a
joint Federal income tax return for 1990. Before fil-
ing that return, they requested from respondent two
extensions of time to file, both of which were gran-
ted. Their 1990 Federal income tax return (the ori-
ginal return) was received by respondent on
September 10, 1991.

The original return reported that either Mr. or Ms.
Hoffman was a partner in the following partner-
ships: (1) Twelve Star Partners, Ltd ., (2) Thirteen
Star Partners Limited, (3) Cabrillo Palms Asso-
ciates, (4) Desert Investments, (5) Joliet Television
Stations, L.P., and (6) Orbis Television Stations,
L.P. The original return reported that either Mr. or
Ms. Hoffman held a limited partner interest in the
partnerships, except for Desert Investments, in
which the original return reported that one of peti-
tioners was a general partner. The original return

reported that neither petitioner “materially particip-
ated” in the activities of any of these partnerships
within the meaning of section 469. The original re-
turn reported that petitioners also were shareholders
in an S corporation, Cinema Products Corp.
(Cinema), and that they did not “materially parti-
cipate” in the activity of Cinema.

*142 Respondent no longer has copies of any of the
six partnerships' Federal tax returns for 1990, and
the Schedules K-1, Partner's Share of Income,
Credits, Deductions, etc., are not in the record. Re-
spondent has a copy of Cinema's 1990 Form 1120S,
U.S. Income Tax Return for an S Corporation.

The original return reported gross income from
wages, interest, a State tax refund, miscellaneous
income, and rental income totaling $3,019,317. The
original return also reported long-term capital gain
of $5,304 from the partnerships and section 1231
gain of $76,070 from the S corporation. The record
does not indicate the gross income of the six part-
nerships.

On September 8, 1997, petitioners filed an amended
1990 Federal income tax return (the amended re-
turn) that was prepared by their accountant.FN1

The amended return shows an additional tax liabil-
ity of $218,152, without statutory additions, which
was based upon $779,114 of gross income that was
omitted from the original return.FN2 The amount
omitted from the original return relates to cancella-
tion of indebtedness income that petitioners did not
report.

At or about the time that petitioners filed the
amended return, they remitted payment for the
$218,152. Respondent assessed the additional tax
shown on petitioners' amended return on November
6, 1997, which is 59 days after the amended return
was filed.

On May 6, 1999, respondent issued to petitioners a
Notice of Intent to Levy and Notice of Your Right
to a Hearing (notice of intent to levy). The notice of
intent to levy is not contained in the record. The
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Court understands that respondent proposes to ef-
fect the levy to collect interest and penalties related
to the amount of additional tax liability reported in
the amended return. The record does not disclose
the type of penalties respondent assessed.

On May 10, 1999, petitioners timely requested a
hearing under section 6330. In their request, peti-
tioners stated that

we are disputing any balance due and are request-
ing a refund of $218,152 paid in error.

*143 Mr. and Mrs. Hoffman filed a form 1040X
in 1997 for the year 1990. They paid $218,152 of
additional tax with this form. The IRS is attempt-
ing to collect accumulated interest and penalty on
said amended return. [sic]

The 1990 amended return was filed subsequent to
the expiration of the statute of limitations and
was therefore invalid. Assessment of penalties
and interest is incorrect. The taxpayers are now
aware of their error and intend to file a Claim for
refund of the $218,152 paid utilizing the format
enclosed.

The request for a hearing was accompanied by a
written request for a refund, using Form 1040X,
Amended U.S. Individual Income Tax Return, for
the additional $218,152 paid with the amended re-
turn. The request for refund stated that

Taxpayer filed form 1040X and paid $218,152 of
additional taxes for 1990 in September 1997.
This was subsequent to [the] tolling of statute of
limitations and as such was not valid. This form
is being completed as a claim for refund. It is be-
ing filed within the 2 year period of remittance of
the erroneous tax payment (IRC 6511(b)(2)(B)).

A Notice of Determination Concerning Collection
Action(s) Under Section 6320 and/or 6330 was sent
to petitioners on September 8, 1999. The Appeals
officer determined that petitioners

raised the issue of the timely filing of your court

ordered amended return in your 2nd amended re-
turn which sought refund of the tax paid with the
court ordered amended return. The statute of lim-
itations had been extended by three years to a six
year statute due to an amount of unreported in-
come which was in excess of 25% of your AGI.
Your court ordered amended return was filed on
September 8, 1997, exactly two days prior to the
six year statute of September 10, 1997. You have
no basis for the refund of tax paid with your court
ordered amended return, and accordingly, no
basis for relief from the interest charged on such
deficiency.

You requested a Collection Due Process hearing.
Your representative appeared at the hearing and
indicated that you felt that the proposed levies
were intrusive because you had filed your court
ordered amended return after the statute of limita-
tions had expired. If the statute of limitations had
expired it would mean that the payment you
made when the amended return was filed was a
voluntary payment and there was no basis for
charging interest on the voluntary payments. Ad-
ditionally, you sought refund of tax paid with
such court ordered amended return in the amount
of $218,152. It is determined that you have no
basis for refund of $218,152, nor is there basis
for relief from the statutory interest being sought
by the government. You have offered no other al-
ternative means of disposing of your liability, ac-
cordingly standard collection means will be pur-
sued.

*144 In making this determination, the Appeals of-
ficer did not review the 1990 tax returns for the six
partnerships in which petitioners were partners.

In this proceeding, petitioners' sole allegation is
that the Appeals officer erroneously determined
that the assessment of the penalty and interest was
proper. Petitioners allege that the assessments were
made after the expiration of the period of limita-
tions provided in section 6501. We agree that the
assessment was untimely.
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[1] Any amounts assessed, paid, or collected after
the expiration of the period of limitations are over-
payments. Sec. 6401(a); Estate of Michael v.
United States, 173 F.3d 503 (4th Cir.1999); Alexan-
der v. United States, 44 F.3d 328 (5th Cir.1995);
Ewing v. United States, 914 F.2d 499 (4th
Cir.1990); Philadelphia & Reading Corp. v. United
States, 944 F.2d 1063 (3d Cir.1991). Accordingly,
if the period of limitations expired before either
formal assessment by respondent or payment by pe-
titioners, then petitioners are not liable for any tax
on the cancellation of indebtedness income. Ill. Ma-
sonic Home v. Commissioner, 93 T.C. 145, 1989
WL 85263 (1989); Diamond Gardner Corp. v.
Commissioner, 38 T.C. 875, 881, 1962 WL 1164
(1962) (“any payment by a taxpayer of a barred tax
liability, whether voluntary or involuntary, auto-
matically becomes an ‘overpayment’ and hence
subject to mandatory refund [under section 6402(a)
]”). If petitioners' liability for the tax attributable to
the cancellation of indebtedness income was elim-
inated by the expiration of the period of limitations,
petitioners cannot be liable for any interest or a
penalty.

Respondent contends that the additions to tax were
timely assessed pursuant to exceptions to the gener-
al 3-year period of limitations. Sec. 6501(c)(7), (e).
Respondent has conceded that petitioners were not
contractually obligated to file the amended return
as part of the plea agreement that settled the crimin-
al proceeding. Moreover, respondent has conceded
that petitioners are not estopped from asserting the
defense of period of limitations merely because
they voluntarily filed an amended return and paid
the additional tax liability.

A. Standard of Review

[2] Where the validity of the underlying tax liability
is properly at issue in an appeal brought under sec-
tion 6330(d), the *145 Court will review the tax-
payer's liability under the de novo standard. Where
the underlying liability is not at issue, the Court
will review the Commissioner's administrative de-

termination for abuse of discretion. Sego v. Com-
missioner, 114 T.C. 604, 610, 2000 WL 889754
(2000). To determine which standard of review ap-
plies, the Court must decide whether petitioners'
underlying tax liability is at issue. A taxpayer may
challenge “the existence or amount of the underly-
ing tax liability for any tax period of the * * *
[taxpayer] did not receive any statutory notice of
deficiency for such tax liability or did not otherwise
have an opportunity to dispute such tax liability.”
Sec. 6330(c)(2)(B).

[3] At the hearing, petitioners questioned whether
the assessment had been made within the limita-
tions period. Raising the issue of whether the limit-
ations period has expired constitutes a challenge to
the underlying tax liability. Boyd v. Commissioner,
117 T.C. 127, 2001 WL 1150032 (2001); see also
MacElvain v. Commissioner, T.C. Memo.2000-320.

[4] Under section 6330(c)(2)(B), the underlying li-
ability is properly at issue if the taxpayer did not re-
ceive any statutory notice of deficiency or did not
otherwise have an opportunity to dispute the tax li-
ability. Goza v. Commissioner, 114 T.C. 176, 181,
2000 WL 283864 (2000). An opportunity to dispute
a liability includes a prior opportunity for a confer-
ence with Appeals that was offered either before or
after the assessment of the liability. Sego v. Com-
missioner, supra at 609-610.

[5] In the instant case, respondent's assessment was
the result of petitioners' voluntarily filed amended
return. No notice of deficiency was issued to peti-
tioners, and petitioners have not otherwise had an
opportunity to dispute the tax liability. Accord-
ingly, whether the assessment was made during the
limitations period is reviewed de novo.

B. Period of Limitations

Section 6501(a) generally provides that a valid as-
sessment of income tax liability may not be made
more than 3 years after the later of the date the tax
return was filed or the due date of the tax return.
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FN3 This 3-year period as to petitioners' *146 1990
taxable year expired before respondent assessed the
statutory additions at issue.FN4 In order for re-
spondent's assessment of the statutory additions to
be timely, an exception to the general 3-year period
of limitations must apply.

1. Burden of Proof

[6] Petitioners contend that respondent assessed the
relevant amounts for 1990 after the expiration of
the 3-year period of limitations in section 6501(a).
The bar of the period of limitations is an affirmat-
ive defense, and the party raising this defense must
specifically plead it and prove it. Rules 39, 142(a);
Mecom v. Commissioner, 101 T.C. 374, 382, 1993
WL 444600 (1993), affd. without published opinion
40 F.3d 385 (5th Cir.1994). Because petitioners
have pleaded the defense properly, we proceed to
address their contention.

[7][8][9] In questioning the validity of the assess-
ment by asserting that it was made after the expira-
tion of the 3-year period of limitations, petitioners
initially must prove: (1) The filing date of their
1990 tax return and (2) that respondent assessed the
relevant amounts after the expiration date of the
3-year period. Reis v. Commissioner, 142 F.2d 900
(6th Cir.1944), affg. 1 T.C. 9, 12, 1942 WL 316
(1942), as modified by a Memorandum Opinion of
this Court dated June 4, 1943; Harlan v. Commis-
sioner, 116 T.C. 31, 39, 2001 WL 40098 (2001)
(and cases cited therein); see Mecom v. Commis-
sioner, supra at 382. Respondent concedes that pe-
titioners have proven both prongs. Thus, petitioners
have established a prima facie case that the period
of limitations precludes respondent from making
the relevant assessment for 1990, and the burden of
going forward shifts to respondent. See Mecom v.
Commissioner, supra at 382. Respondent must in-
troduce evidence that the assessment for 1990 is not
barred by the period of limitations under section
6501(a). Id. If respondent makes such a showing,
the burden of going forward with the evidence
shifts back to petitioners. Id. at 383. Notwithstand-

ing the shifting of the burden of going forward, the
burden of ultimate persuasion never shifts from the
party who pleads the bar of *147 the period of lim-
itations. Stern Bros. & Co. v. Burnet, 51 F.2d
1042 (8th Cir.1931), affg. 17 B.T.A. 848 (1929);
Mecom v. Commissioner, supra at 383 n. 16.

2. Six-Year Period of Limitations

[10] Respondent relies on the 6-year period of lim-
itations under section 6501(e) as an exception to the
general 3-year period. Section 6501(e) generally
provides that a 6-year period of limitations is ap-
plicable when a taxpayer omits from gross income
an amount includable therein which is greater than
25 percent of the amount of gross income stated in
the return.FN5 Once petitioners establish the prima
facie case that the general period of limitations has
expired, respondent bears the burden of going for-
ward to establish that the amount petitioners omit-
ted exceeds 25 percent of the gross income reported
in their return. It is well established in this Court
that for purposes of section 6501(e), a taxpayer-part-
ner's return includes the information returns of part-
nerships of which the taxpayer was a member and
that were identified on the taxpayer-partner's return.
Harlan v. Commissioner, supra; Davenport v. Com-
missioner, 48 T.C. 921, 1967 WL 1000 (1967). Ac-
cordingly, to satisfy the burden of going forward,
respondent must provide evidence to show the
amounts of gross income reported on the partner-
ship and S corporation returns or to show that no
such returns were filed. Davenport v. Commission-
er, supra at 928; Roschuni v. Commissioner, 44
T.C. 80, 1965 WL 1143 (1965).

Respondent has provided none of the income tax re-
turns for the six partnerships of which petitioners
were partners. *148 Moreover, respondent has not
alleged, much less established, that any of the six
partnerships failed to file returns for 1990. Instead,
respondent alleges that his burden of going forward
does not include production of the partnership re-
turns. We disagree.
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The 6-year period of limitations provided for in
section 6501(e) is implicated if the taxpayer omit-
ted from gross income an amount greater than 25
percent of the taxpayer's gross income as stated on
the Federal income tax return. The amount petition-
ers omitted, the numerator in the calculation, is not
in dispute in this case. The amount omitted is
$779,114. The parties disagree, however, as to the
amount of gross income stated in their return.

[11] Gross income is not defined in section 6501.
We have held, however, that the general definition
of gross income found in the Code applies to sec-
tion 6501(e), except for the modification provided
in section 6501(e)(1)(A)(i). N. Ind. Pub. Serv. Co.
& Subs. v. Commissioner, 101 T.C. 294, 299 n. 7,
1993 WL 393062 (1993). Section 6501(e)(1)(A)(i)
provides a special definition of gross income in the
context of a trade or business. That section provides
that as applied to a trade or business, “gross in-
come” includes the total of the amounts received or
accrued from the sale of goods or services before
diminution by the cost of those sales or services.
Sec. 6501(e)(1)(A)(i). With regard to a taxpayer-
partner, we have interpreted this provision as re-
quiring that a taxpayer's gross income include her
share of the partnership's gross receipts from the
sale of goods or services. Harlan v. Commissioner,
116 T.C. 31, 2001 WL 40098 (2001); Estate of
Klein v. Commissioner, 63 T.C. 585, 591 n. 6, 1975
WL 3078 (1975), affd. 537 F.2d 701 (2d Cir.1976).
In essence, the taxpayer-partner's share of the part-
nership's gross receipts is used in determining total
gross income of the taxpayer, the denominator in
our calculation.

Here, respondent argues that petitioners' interests in
the six partnerships do not implicate section
6501(e)(1)(A)(i). According to respondent, if the
partner did not actively participate in the partner-
ship, the partner is not engaged in a trade or busi-
ness, and the “gross receipts” definition of section
6501(e)(1)(A)(i) is not implicated. Thus, respond-
ent contends, the general meaning of gross income
should apply, and only the taxpayer-partner's share

of income from the partnership that was already in-
cluded in the taxpayer-partner's *149 return is in-
cluded in the calculation of gross income. Such an
approach would eliminate the need to review the
partnership's tax returns, and respondent would
have satisfied his burden. We have not previously
addressed whether section 6501(e)(1)(A) is applic-
able only to situations in which the taxpayer-part-
ner did materially or actively participate in the part-
nership. We hold that it is not so limited.

[12] A general partner may be deemed to be con-
ducting the trade or business activity of the partner-
ship of which she is a member. Flood v. United
States, 133 F.2d 173, 179 (1st Cir.1943); Cokes v.
Commissioner, 91 T.C. 222, 228, 1988 WL 83530
(1988); Drobny v. Commissioner, 86 T.C. 1326,
1986 WL 22150 (1986); Brannen v. Commissioner,
78 T.C. 471, 1982 WL 11168 (1982), affd. 722
F.2d 695 (11th Cir.1984); Hagar v. Commissioner,
76 T.C. 759, 1981 WL 11253 (1981); Ward v. Com-
missioner, 20 T.C. 332, 1953 WL 294 (1953), affd.
224 F.2d 547 (9th Cir.1955); Cluet v. Commission-
er, 8 T.C. 1178, 1180, 1947 WL 255 (1947); see
sec. 1.702-1(b), Income Tax Regs. See generally
Rev. Rul. 92-17, 1992-1 C.B. 142. Moreover, the
trade or business of the partnership may be imputed
to a general partner, irrespective of the fact that the
partner did not actively or materially participate in
the partnership. Bauschard v.. Commissioner, 31
T.C. 910, 1959 WL 1259 (1959), affd. 279 F.2d
115 (6th Cir.1960). It is also possible for the trade
or business activity of a limited partnership to be
imputed to a limited partner. Newhall Unitrust v.
Commissioner, 104 T.C. 236, 1995 WL 89771
(1995), affd. 105 F.3d 482 (9th Cir.1997); Butler v.
Commissioner, 36 T.C. 1097, 1961 WL 1210
(1961). Additionally, an individual taxpayer may be
engaged in more than one trade or business. Oliver
v. Commissioner, 138 F.2d 910 (4th Cir.1943), affg.
a Memorandum Opinion of this Court.

[13] Respondent argues that we should not impute
the trade or business of a partnership to a partner,
limited or general, who does not actively or materi-
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ally participate in a partnership. Essentially, re-
spondent suggests, section 6501(e)(1)(A)(i) does
not include those activities that qualify as “passive
activities” under section 469(c). Respondent has
provided no support for this argument, other than
his view that a partner who does not materially par-
ticipate in a partnership is simply an investor. We
see no reason to so limit the application of section
6501(e)(1)(A)(i). That provision of the Code does
not indicate that a partner must materially or act-
ively participate in the trade or business. In fact, re-
spondent *150 has conceded that the partnerships
are engaged in trade or business activities. We hold
that section 6501(e)(1)(A)(i) does not require that a
partner materially participate, as defined by section
469, in the trade or business activity.

[14] The gross receipts definition of gross income
provided in section 6501(e)(1)(A)(i) is implicated,
and petitioners' gross income for purposes of that
provision includes their share of the partnerships'
gross receipts. Respondent has not shown whether
Desert Investments or the other partnerships filed
1990 Federal income tax returns and, if so, the
amount of gross receipts reported therein. We con-
clude that respondent has failed to meet his burden
of production with respect to establishing the
amount of gross income stated on petitioners' 1990
Federal income tax return. Respondent has failed to
show that the 6-year period of limitations is applic-
able. Therefore, the general 3-year period of limita-
tions is applicable. Sec. 6501(a).

Petitioners' return was filed on September 10, 1991,
and the 3-year period of limitations ended on
September 10, 1994. Any amounts assessed, paid,
or collected after that date are barred by expiration
of the period of limitations. Sec. 6401(a). Thus, pe-
titioners' liability for the tax on the cancellation of
indebtedness income was eliminated when the peri-
od of limitations expired before either formal as-
sessment by respondent or payment by petitioners.
Ill. Masonic Home v. Commissioner, 93 T.C. 145,
1989 WL 85263 (1989); Diamond Gardner Corp. v.
Commissioner, 38 T.C. 875, 1962 WL 1164 (1962).

Petitioners have no liability for interest or a penalty
relating to a tax liability that was eliminated by the
expiration of the period of limitations. Accordingly,
respondent's proposal to levy upon petitioners'
property to collect those amounts is improper.

Decision will be entered for petitioners.

FN1. Respondent asserted in the answer
that the amended return was filed pursuant
to a plea agreement that settled a criminal
case brought against Mr. Hoffman. See
United States v. Hoffman, No. CR
96-1144(A)-JGD (C.D.Cal.) (the criminal
case). Respondent later conceded that the
amended return was not filed as a condi-
tion to the plea agreement.

FN2. Respondent never issued a notice of
deficiency to petitioners for 1990.

FN3. Sec. 6501 provides in pertinent part
as follows:

SEC. 6501. LIMITATIONS ON AS-
SESSMENT AND COLLECTION.

(a) General Rule.-Except as otherwise
provided in this section, the amount of
any tax imposed by this title shall be as-
sessed within 3 years after the return was
filed (whether or not such return was
filed on or after the date prescribed) * *
* and no proceeding in court without as-
sessment for the collection of such tax
shall be begun after expiration of such
period. * * *

FN4. The original return for 1990 was filed
on Sept. 10, 1991, and the assessments of
penalties and interest were made on Nov.
6, 1997.

FN5. SEC. 6501(e) provides, in pertinent
part, as follows:
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SEC. 6501(e). Substantial Omission of
Items.-Except as otherwise provided in
subsection (c)-

(1) Income taxes.-In the case of any tax
imposed by subtitle A-

(A) General rule.-If the taxpayer omits
from gross income an amount properly
includible therein which is in excess of
25 percent of the amount of gross in-
come stated in the return, the tax may be
assessed, or a proceeding in court for the
collection of such tax may be begun
without assessment, at any time within 6
years after the return was filed. For pur-
poses of this subparagraph-

(i) In the case of a trade or business, the
term “gross income” means the total of
the amounts received or accrued from
the sale of goods or services (if such
amounts are required to be shown on the
return) prior to diminution by the cost of
such sales or services; and

(ii) In determining the amount omitted
from gross income, there shall not be
taken into account any amount which is
omitted from gross income stated in the
return if such amount is disclosed in the
return, or in a statement attached to the
return, in a manner adequate to apprise
the Secretary of the nature and amount
of such item.

U.S.Tax Ct.,2002.
Hoffman v. C.I.R.
119 T.C. No. 7, 119 T.C. 140, Tax Ct. Rep. (CCH)
54,882
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United States Tax Court.
BAKERSFIELD ENERGY PARTNERS, LP, Robert

Shore, Steven Fisher, Gregory Miles and Scott McMil-
lan, Partners other than the Tax Matters Partner, Peti-

tioners
v.

COMMISSIONER OF INTERNAL REVENUE, Re-
spondent.

No. 4204-06.

June 14, 2007.

Background: Taxpayers, limited partners in partnership
that had sold its interest in oil and gas property, chal-
lenged final partnership administrative adjustment
(FPAA) that adjusted partnership's income from sale
upward by approximately $16.5 million.

Holding: The Tax Court, Cohen, J., held that extended
“substantial omission of income” six-year limitations
period was inapplicable to assessment of deficiencies
against taxpayers.
Decision for taxpayers.

West Headnotes

Internal Revenue 220 4568

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limitations
220XXI(B)1 In General

220k4568 k. Limitations Applicable. Most
Cited Cases
Extended “substantial omission of income” six-year
limitations period did not apply to IRS's assessment of
deficiencies against limited partners arising from over-
statement of partnership's basis in oil and gas properties
and consequent understatement of income from sale of
those properties; “omission” referred to something left
out entirely, not to something put in and overstated, re-
gardless of whether issue arose in context of goods and
services, or real property. 26 U.S.C.A. §§ 6501(e)(1)(A)

, 6229(c)(2).

*207 A Notice of Final Partnership Administrative Ad-
justment (FPAA) for the year 1998 was sent in 2005,
determining that the basis of property sold by P was
overstated. R contends that the overstatement of basis is
an omission of gross income and that, therefore, the
6-year period of limitations in sec. 6501(e)(1)(A), I
.R.C., applies. There are no other exceptions to the nor-
mal 3-year period of limitations applicable to the indi-
vidual partners.

Held: The overstatement of basis is not an omission of
gross income for purposes of sec. 6501(e)(1)(A), I.R.C.
Colony, Inc. v. Commissioner, 357 U.S. 28, 78 S.Ct.
1033, 2 L.Ed.2d 1119 (1958), followed.
Steven Ray Mather and Elliott Hugh Kajan, for petition-
ers.

Lloyd T. Silverzweig, for respondent.

OPINION

COHEN, Judge.

In a Notice of Final Partnership Administrative Adjust-
ment (FPAA) sent October 4, 2005, respondent determ-
ined that Bakersfield Energy Partners, LP (BEP), had
overstated its basis in certain gas reserves sold during
the taxable year 1998, thus causing an understatement
of partnership income by more than 25 percent of the
amount stated in the return. The issue for decision is
whether, under those circumstances, the overstatement
of basis constitutes an omission of income giving rise to
an extended 6-year period of limitations. This issue has
been presented by petitioners' motion for summary
judgment and respondent's motion for partial summary
judgment. Unless otherwise *208 indicated, all section
references are to the Internal Revenue Code in effect for
the year in issue.

Background
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For purposes of the pending motions, the following
facts have been assumed. The petitioning partners are
all partners in BEP. BEP's principal place of business
was in California at the time the petition was filed. Prior
to April 1, 1998, BEP owned an interest in an oil and
gas property with Harcor, an unrelated company. After
a proposed sale of the oil and gas property to another
unrelated entity, Seneca Resources, fell through, the pe-
titioning partners decided to restructure the ownership
of BEP. To effect this new structure, on April 1, 1998,
the petitioning partners sold their partnership interests
in BEP to Bakersfield Resources, LLC (BRLLC), an en-
tity that had been formed by the petitioning partners.

The petitioning partners recognized the gain from the
sale of their BEP partnership interests under the install-
ment method. For all tax years beginning in 1998, the
petitioning partners have reported the gain from this
sale under the installment method.

The sale of the petitioning partners' BEP partnership in-
terests caused a termination of BEP's tax year pursuant
to section 708. BEP made an election under section 754
to adjust the basis of the partnership assets (the inside
basis) to equal BRLLC's basis on its newly acquired
BEP partnership interest (the outside basis) pursuant to
section 743(b). The section 754 election and the trans-
action resulting in the section 743(b) basis adjustments
were disclosed in statements attached to BEP's partner-
ship return for the short-year period from April 1
through December 31, 1998 (the 9812 Form 1065).

On the 9812 Form 1065, U.S. Partnership Return of In-
come, BEP reported total income as follows:

1 a Gross receipts or sales

b Less returns and allowances

2 Cost of goods sold

3 Gross profit

4 Ordinary income (loss) from other partnerships $273,262

5 Net farm profit (loss)

6 Net gain (loss) from Form 4797 1,993,034

7 Other income (loss)

8 Total income (loss) 2,266,296

*209 On Form 4797, Sales of Business Property, BEP
reported sale of the oil and gas properties in issue as
follows:

20 Gross sales price $23,898,611

21 Cost or other basis plus expense of sale 16,515,194

22 Depreciation (or depletion) allowed or
allowable

23 Adjusted basis 16,515,194

24 Total gain 7,383,417
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28 If sec. 1254 property:

a Intangible drilling and devel-
opment costs, expenditures
for development of mines
and other natural deposits,
and mining exploration costs

1,993,034

b Enter the smaller of line 24
or 28a

1,993,034

30 Total gains for all properties 7,383,417

31 [From line 28] 1,993,034

32 Subtract line 31 from line 30 5,390,383

Attached to BEP's 9812 Form 1065 was a Statement Re-
garding a Partnership Technical Termination as follows:

Pursuant to IRC Sec. 708(b)(1)(B) and the regulations
thereunder, Bakersfield Energy Partners, LP termin-
ated on April 1, 1998. On that date, certain partners
sold over a 50% ownership interest in the partner-
ship's capital and profits to Bakersfield Resources,
LLC * * *. On April 7, 1998, Bakersfield Resources,
LLC acquired additional partnership interests through
purchases. These transactions resulted in a new part-
nership for federal income tax purposes (the “new”
partnership retains the same federal employer identi-
fication number).

As reflected within the capital accounts, the partner-
ship books were restated to reflect the value of the as-
sets as required in the regulations under IRC 704. As
reflected within this return, in the event of a sale of

these assets, proper adjustments have been made to
reflect the tax basis and the proper taxable gain.

Also attached was a Section 754 Election Statement as
follows:

The partnership hereby elects, pursuant to IRC Sec-
tion 754, to adjust the basis of partnership property as
a result of a distribution of property or a sale or ex-
change of a partnership interest as provided in IRC
Sections 734(b) and 743(b).

*210 The FPAA in this case was sent October 4, 2005.
The notice adjusted BEP's ordinary income as follows:

a. Portfolio income (loss) interest

(1) Adjustment $0

(2) As reported 381,998

(3) Corrected 381,998

b. Net gain (loss) under sec. 1231 not casualty/theft

(1) Adjustment 16,515,194

(2) As reported 5,390,383

(3) Corrected 21,905,577
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The adjustment was explained as follows:

Bakersfield Energy Partners, LP has failed to estab-
lish that it had a basis greater than $0 in the gas re-
serves it sold during the taxable year 1998. It has
been determined that any optional basis adjustment
under section 743(b) was the result of a sham transac-
tion, a transaction lacking economic substance that
had no business purpose and no economic effect and/
or was availed for tax avoidance purpose and should
not be respected for tax purposes.

Petitioners filed a motion for summary judgment on the
ground that the FPAA was issued after the applicable
period of limitations had expired. Petitioners contend
that overstatement of basis is not an omission from
gross income for purposes of the extended period of
limitations under section 6501(e)(1)(A) or, in the altern-
ative, that the amount omitted was “disclosed in the re-
turn, or in a statement attached to the return, in a man-
ner adequate to apprise the Secretary of the nature and
amount of such item.” Sec. 6501(e)(1)(A)(ii). Respond-
ent has moved for partial summary judgment, agreeing
that the material facts necessary to determine whether
the overstatement of basis is an omission from gross in-
come are not in dispute. Respondent contends, however,
that the question of adequate disclosure on the return in-
volves a dispute as to material facts.

The parties have now stipulated facts as to each partner
in the partnership, to the effect that they are unaware of
any exception to the normal 3-year period of limitations
on assessment other than the issue addressed in this
opinion.

Discussion

Under the general rule set forth in section 6501, the In-
ternal Revenue Service is required to assess tax (or send
*211 a notice of deficiency) within 3 years after a Fed-
eral income tax return is filed. See sec. 6501(a). For this
purpose, the “return” does not include a return of a per-
son, such as a partnership, from whom the taxpayer
(i.e., a partner) has received an item of income, gain,

loss, deduction, or credit. Id. In the case of a tax im-
posed on partnership items, section 6229 sets forth spe-
cial rules to extend the period of limitations prescribed
by section 6501 with respect to partnership items or af-
fected items. See sec. 6501(n)(2); Rhone-Poulenc Sur-
factants & Specialties, L.P. v. Commissioner, 114 T.C.
533, 540-543, 2000 WL 863142 (2000).

Section 6229 provides in pertinent part:

SEC. 6229. PERIOD OF LIMITATIONS FOR MAK-
ING ASSESSMENTS.

(a) General Rule.-Except as otherwise provided in
this section, the period for assessing any tax imposed
by subtitle A with respect to any person which is at-
tributable to any partnership item (or affected item)
for a partnership taxable year shall not expire before
the date which is 3 years after the later of-

(1) the date on which the partnership return for
such taxable year was filed, or

(2) the last day for filing such return for such
year (determined without regard to extensions).

(c) Special Rule in Case of Fraud, Etc.-

(2) Substantial omission of income.-If any part-
nership omits from gross income an amount prop-
erly includible therein which is in excess of 25 per-
cent of the amount of gross income stated in its re-
turn, subsection (a) shall be applied by substituting
“6 years” for “3 years”.

In drafting section 6229, Congress did not create a com-
pletely separate statute of limitations for assessments at-
tributable to partnership items. See AD Global Fund,
LLC v. United States, 481 F.2d 1351 (Fed.Cir.2007);
Rhone-Poulenc Surfactants & Specialties, L.P. v. Com-
missioner, supra at 545. Instead, section 6229 merely
supplements section 6501.

In Rhone-Poulenc Surfactants & Specialties, L.P. v.
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Commissioner, supra at 539, the Court analyzed sec-
tions 6229 and 6501 as applicable to an FPAA. The
Court stated in pertinent part:

The Internal Revenue Code prescribes no period
during which TEFRA partnership-level proceedings,
which begin with the mailing of the notice *212 of fi-
nal partnership administrative adjustment, must be
commenced. However, if partnership-level proceed-
ings are commenced after the time for assessing tax
against the partners has expired, the proceedings will
be of no avail because the expiration of the period for
assessing tax against the partners, if properly raised,
will bar any assessments attributable to partnership
items. [Id. at 534-535.]

* * * Any income tax attributable to partnership
items is assessed at the partner level. Thus, any stat-
ute of limitations provisions that limit the time period
within which assessment can be made are restrictions
on the assessment of a partner's tax. [Id. at 539.]

See AD Global Fund, LLC v. United States, 481 F.2d
1351 (Fed.Cir.2007); G-5 Inv. Pship. v. Commissioner,
128 T.C. ----, (May 30, 2007).

If respondent's position in this proceeding is correct, the
FPAA was sent within the 6-year period of limitations,
and the FPAA, by reason of section 6229(d), would sus-
pend the period of limitations applicable to assessment
of the liabilities of the partners. If we adopt petitioners'
position in this case, the applicability of the period of
limitations requires analysis of the situation of each
partner, i.e., whether the partner's tax year is open to as-
sessment. If the period of limitations is open with re-
spect to any partner in the partnership, the adjustments
made in the FPAA in issue would have to be examined
on the merits. However, the parties have stipulated that
they know of no other exceptions to the normal 3-year
period with respect to the individual partners, and re-
spondent has conceded that, if the Court determines that
petitioners' failure to include net gain from the sale of
property does not constitute an omission from gross in-
come, the Court should grant petitioners' motion for
summary judgment.

Although section 6229 does not repeat all of the terms
and provisions already set forth in section 6501, the pre-
cedents interpreting section 6501(e)(1)(A)(ii) have been
held equally applicable to section 6229(c)(2), and that
principle is not disputed here. In this case, however, re-
spondent implies that an interpretation under the Intern-
al Revenue Code of 1939 should not apply to the cur-
rent Code provisions.

In Colony, Inc. v. Commissioner, 357 U.S. 28, 37, 78
S.Ct. 1033, 2 L.Ed.2d 1119 (1958), the Supreme Court,
interpreting section 275(c), I.R.C.1939, the predecessor
of section 6501(e), specifically stated that the *213 res-
ult that it reached is in harmony with the language of
section 6501(e)(1)(A):

We think that in enacting section 275(c) Congress
manifested no broader purpose than to give the Com-
missioner an additional two years [now three] to in-
vestigate tax returns in cases where, because of a tax-
payer's omission to report some taxable item, the
Commissioner is at a special disadvantage in detect-
ing errors. In such instances the return on its face
provides no clue to the existence of the omitted item.
On the other hand, when, as here, the understatement
of a tax arises from an error in reporting an item dis-
closed on the face of the return the Commissioner is
at no such disadvantage. * * * [ Id. at 36.]

The precise holding of the Supreme Court in Colony,
Inc. v. Commissioner, supra, was that the extended peri-
od of limitations applies to situations where specific in-
come receipts have been “left out” in the computation
of gross income and not when an understatement of
gross income resulted from an overstatement of basis.
The Supreme Court stated:

In determining the correct interpretation of sec. 275
(c) [now sec. 6501(e) ] we start with the critical stat-
utory language, “omits from gross income an amount
properly includible therein.” The Commissioner states
that the draftsman's use of the word “amount”
(instead of, for example, “item”) suggests a concen-
tration on the quantitative aspect of the error-that is,
whether or not gross income was understated by as
much as 25%. This view is somewhat reinforced if, in
reading the above-quoted phrase, one touches lightly
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on the word “omits” and bears down hard on the
words “gross income,” for where a cost item is over-
stated, as in the case before us, gross income is af-
fected to the same degree as when a gross-receipt
item of the same amount is completely omitted from a
tax return.

On the other hand, the taxpayer contends that the
Commissioner's reading fails to take full account of
the word “omits,” which Congress selected when it
could have chosen another verb such as “reduces” or
“understates,” either of which would have pointed
significantly in the Commissioner's direction. The
taxpayer also points out that normally “statutory
words are presumed to be used in their ordinary and
usual sense, and with the meaning commonly attribut-
able to them.” De Ganay v. Lederer, 250 U.S. 376,
381, 39 S.Ct. 524, 63 L.Ed. 1042. “Omit” is defined
in Webster's New International Dictionary (2d
ed.1939) as “To leave out or unmentioned; not to in-
sert, include, or name,” and the Court of Appeals for
the Sixth Circuit has elsewhere similarly defined the
word. Ewald v. Commissioner, 141 F.2d 750, 753.
Relying on this definition, the taxpayer says that the
statute is limited to situations in which specific re-
ceipts or accruals of income items are left out of the
computation of gross income. For reasons stated be-
low we agree with the taxpayer's position. [Id. at
32-33.]

*214 Although the numbering of the sections as part of
recodifications of the Internal Revenue Code has
changed, we see little change in the rationale of the ap-
plicable statute. Thus, the Supreme Court holding
would apply equally to BEP's return.

Respondent's memorandum brief in support of motion
for partial summary judgment maintains that BEP:

properly reported the gross sales price of $23,898,611
on the Form 4797, but that it only reported
$5,390,383 of the related net gain under I.R.C. sec.
1231 (understating the net gain by $16,515,194). * *
* On its return for the 1998 Taxable Year, * * *
[BEP] reported gross income totaling $8,038,677, in-
cluding the reported net I.R.C. sec. 1231 gain of

$5,390,383, portfolio (interest) income of $381,998,
and trade or business income of $2,266,296. * * *
Therefore, the amount of gross income omitted by * *
* [BEP] which was properly includible therein (i.e.
$16,515,194) exceeded the amount of income stated
in the return (i .e. $8,038,677) by 205 percent.

Respondent argues:
Overstating deductions is not considered an omis-

sion of gross income for purposes of I.R.C. secs.
6229(c)(2) and 6501(e)(1)(A). However, overstating
the basis resulting in underreporting net I.R.C. sec.
1231 gain is not considered overstating deductions.
Rather, the underreporting (or omitting) of I.R.C. sec.
1231 gain is the omission of gross income regardless
of whether the gross sales price is underreported (or
omitted) or the basis is overstated. The relevant issue
is not whether an income item was completely omit-
ted from the return, but whether, for purposes of
I.R.C. secs. 6229(c)(2) and 6501(e)(1)(A), gross in-
come is omitted when a taxpayer underreports the
gain from the sale of property used in a trade or busi-
ness as the result of overstating the cost or other
basis of such property. [Emphasis added.]

Respondent relies on cases defining “gross income” for
general purposes of section 6501(e) by reference to sec-
tion 61. Respondent cites section 6501(e)(1)(A)(i),
which defines gross income in the context of sale of
goods or services, and argues:

Any uncertainty in analyzing the sales of business
property under I.R.C. sec. 6501(e)(1)(A) results only
from trying to apply statements in Colony, Inc. v.
Commissioner, 357 U.S. 28, 78 S.Ct. 1033, 2 L.Ed.2d
1119 (1958), concerning the extended period for
omissions in the I.R.C. of 1939 to the revised provi-
sion of the I.R.C., and from taking statements about
equating gross receipts with gross income in the case
of a trade or business out of context. * * *

Respondent continues:
In Colony, Inc., the taxpayer understated the gross
profits on the sales of certain lots of land for residen-
tial purposes as a result of having overstated the basis
of such lots by erroneously including in their cost cer-
tain *215 unallowable items of development expense.
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Colony, Inc., 357 U.S. at 30. Respondent acknow-
ledges that Colony, Inc. suggests that an overstated
basis, in contrast to the omission of sales proceeds,
provides something for the Service to check.4

However, in Colony, Inc., the Supreme Court had be-
fore it a case of a sale of goods or services, as the tax-
payer's principal business was the development and
sale of lots in a subdivision. See Colony, Inc. v. Com-
missioner, 26 T.C. 30, 31, 1956 WL 878 (1956), aff'd,
244 F.2d 75 (6th Cir.1957), rev'd, 357 U.S. 28, 78
S.Ct. 1033, 2 L.Ed.2d 1119 (1958). In cases not con-
cerning a sale of goods or services, Colony, Inc.'s ap-
proach would conflict with I.R.C. sec. 6501(e)(1)(A).
See CC & F Western Operations L.P., 273 F.3d at
406, in which the First Circuit questions whether
Colony's main holding carries over from the 1939 In-
ternal Revenue Code for land sales in general (“Gross
income on land sales is normally computed as net
gain after subtracting basis. 26 U.S.C. secs. 61(a)(3),
1001(a); 26 C.F.R. sec. 1.61-6 (2001).”).

_________________________

FN4. Petitioner notes that although the Su-
preme Court applied the 1939 I.R.C., it stated
“that the conclusion is in harmony with the un-
ambiguous language of sec. 6501(e)(1)(A).”
Colony, Inc., 357 U.S. at 37. The Supreme
Court did not purport to explain how an inter-
pretation under the I.R.C.1954 should incorpor-
ate its analysis. It appears that this observation
was only made because each party had looked
to the I.R.C.1954 Code for support as indicated
by the following phrase which prefaces the ob-
servation: “And without doing more than not-
ing the speculative debate between the parties
as to whether Congress manifested an intention
to clarify or to change the 1939 Code, * * *.”
Colony, Inc., 357 U.S. at 37.

Accordingly, respondent maintains that Colony,
Inc. does not provide any authority for treating gross
receipt as gross income for the sale of land or other
property; rather, under the current I.R.C., that treat-
ment depends on whether the property sold is a good

or service. The sale of business property reported on
Form 4797 is not the sale of a good or service; rather
it is the sale of an item that is used by a business to
sell goods or services.

We are unpersuaded by respondent's attempt to distin-
guish and diminish the Supreme Court's holding in
Colony, Inc. v. Commissioner, 357 U.S. 28, 78 S.Ct.
1033, 2 L.Ed.2d 1119 (1958). We do not believe that
either the language or the rationale of Colony, Inc. can
be limited to the sale of goods or services by a trade or
business. As petitioners point out, the Supreme Court
held that “omits” means something “left out” and not
something put in and overstated.

We apply the holding of Colony, Inc. v. Commissioner,
supra, to this case and conclude that the 6-year period
of limitations set forth in section 6501(e) does not ap-
ply. Thus, we need not determine whether the amounts
in dispute were disclosed on the return in a manner ad-
equate to apprise the Secretary of the nature and amount
of the omitted item.

*216 Because of the stipulation that no other exception
to the normal 3-year period applies to any of the indi-
vidual partners and to reflect the foregoing,

An order and decision will be entered granting petition-
ers' motion for summary judgment and denying re-
spondent's motion for partial summary judgment.

U.S.Tax Ct.,2007.
Bakersfield Energy Partners, LP v. C.I.R.
128 T.C. No. 17, 128 T.C. 207, Tax Ct. Rep. (CCH)
56,966, Tax Ct. Rep. Dec. (RIA) 128.17
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United States Tax Court.
CC & F WESTERN OPERATIONS LIMITED PART-

NERSHIP, CC & F Investors, Inc., Tax Matters Partner,
Petitioner

v.
COMMISSIONER OF INTERNAL REVENUE, Re-

spondent
No. 544-98.

Sept. 8, 2000.

Background: Partnership petitioned for readjustment of
partnership items, following notice of Final Partnership
Administrative Adjustment (FPAA) arising from unre-
ported income from sale of its interests in partnerships.

Holding: On cross-motions for summary judgment, the
Tax Court, Cohen, J., held that transactions were inad-
equately disclosed on tax returns, such that six year lim-
itations period applied.

Motion of IRS granted.

Judgment affirmed, 273 F.3d 402.
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[1] Internal Revenue 220 4568

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limitations
220XXI(B)1 In General
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While IRS is required to assess tax or send notice of de-
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extend period of limitations for tax imposed on partner-
ship items, where partnership tax return was filed later
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, 6501(o)(2).

[2] Limitation of Actions 241 11(1)
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241I Statutes of Limitation

241I(A) Nature, Validity, and Construction in
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241k11 Limitation as Against State, Municip-
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241k11(1) k. Government, State or Officer
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220XXI(B) Time for Assessment and Limitations
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220k4572 k. Effect of Erroneous, False, or
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220k4572 k. Effect of Erroneous, False, or
Fraudulent Returns. Most Cited Cases
For tax returns to provide disclosure of omitted income
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item, such that period of limitations remains at three
years, return on its face must provide a clue to existence
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mean a clue sufficient to intrigue a private detective, or
a clue that involved detailed revelation of each and
every underlying fact. 26 U.S.C.A. §§ 6229(c)(2),
6501(e)(1)(A).

[5] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limitations
220XXI(B)1 In General

220k4572 k. Effect of Erroneous, False, or
Fraudulent Returns. Most Cited Cases
Disclosure of omitted material on tax return can be ad-
equate, as would cause application of three-year limita-
tions period, without disclosing exact dollar amounts of
omitted income. 26 U.S.C.A. §§ 6229(c)(2),
6501(e)(1)(A).

[6] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limitations
220XXI(B)1 In General

220k4572 k. Effect of Erroneous, False, or
Fraudulent Returns. Most Cited Cases
Proper application of “clue standard” of disclosure for
omitted income on income tax return, as would cause
application of three-year limitations period, is whether
need for an adjustment is reasonably apparent from face
of return. 26 U.S.C.A. §§ 6229(c)(2), 6501(e)(1)(A).

[7] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limitations
220XXI(B)1 In General

220k4572 k. Effect of Erroneous, False, or
Fraudulent Returns. Most Cited Cases
Purpose behind adequate disclosure doctrine, for omit-
ted items on income tax returns, is to allow IRS an extra
three years to assess deficiency, where taxpayer's failure
to report income puts IRS at a special disadvantage in
detecting errors. 26 U.S.C.A. §§ 6229(c)(2),

6501(e)(1)(A).
William F. Nelson and Peter J. Genz, for petitioner.

Dana E. Hundrieser and Lawrence C. Letkewicz, for re-
spondent.

MEMORANDUM OPINION

COHEN, J.

*1 Respondent issued a Notice of Final Partnership Ad-
ministrative Adjustment (FPAA) for 1990 for CC & F
Western Operations Limited Partnership (Western). CC
& F Investors, Inc. (petitioner), the designated tax mat-
ters partner for Western, filed a Petition for Readjust-
ment of Partnership Items Under Code Section 6226.
After concessions, the sole remaining issue is whether
disclosures made in the 1990 Federal income tax returns
of Western and of partnerships in which Western owned
interests were adequate to apprise respondent of the
nature and amount of omitted items and, thereby, to pre-
clude the application of the 6-year period of limitations
under section 6229(c)(2). This issue is before the Court
on cross-motions for summary judgment pursuant to
Rule 121. The record shows, and the parties agree, that
there is no genuine issue of material fact. Unless other-
wise indicated, all section references are to the Internal
Revenue Code in effect for the year in issue, and all
Rule references are to the Tax Court Rules of Practice
and Procedure.

Background

Western is a Delaware limited partnership whose prin-
cipal place of business was Boston, Massachusetts. Peti-
tioner is a corporation organized under Delaware law.

Western's sole activity was selling, to a third-party buy-
er, Western's 84-percent partnership interests in CC & F
Bellevue Office Investment Co. (Bellevue), CC & F
Cabot Plaza II Investment Co. (Cabot Plaza), CC & F
Chatsworth Investment Co. (Chatsworth), CC & F Dia-
mond Bar Investment Co. (Diamond Bar), CC & F Is-
saquah I Investment Co. (Issaquah), CC & F Mira Loma
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Investment Co. (Mira Loma), and CC & F Topanga In-
vestment Co. (Topanga); Western's 99-percent partner-
ship interests in CC & F Vacant Land Associates I
(Vacant Land I), CC & F Vacant Land Associates II
(Vacant Land II), CC & F Vacant Land Associates III
(Vacant Land III), CC & F Vacant Land Associates IV
(Vacant Land IV), and CC & F Vacant Land Associates
V (Vacant Land V); and 100 percent of the outstanding
stock of CC & F Stadium Properties, Inc. (Stadium).
The sale occurred in two phases, the first on March 28,
1990, and the second on April 26, 1990. The agreement
with the third-party purchaser required that the underly-
ing property of each partnership be free and clear of all
debt following the closing. Thus, a portion of the pro-
ceeds paid into escrow was applied to pay off all debt at
the closing of the sale.

On October 15, 1991, petitioner timely filed for West-
ern a Form 1065, U.S. Partnership Return of Income,
for 1990. Petitioner incorrectly reported a section 1231
loss of $3,196,339 from the sale of the partnership in-
terests. The sale of Stadium stock was listed separately.
The reported loss from the sale of the partnership in-
terests was based on a reported amount realized of
$27,965,551 and basis of $31,161,890. However, the
sale actually resulted in an aggregate net gain of

$9,182,216.

The partnerships that were sold by Western also filed
tax returns for 1990. Except for Bellevue, each partner-
ship that was conveyed included a statement with its re-
turn as follows:

*2 The above named partnership entity was termin-
ated under Regulation Section 1.708-1(b)(ii) on [date
of sale] when both the 84% [99% for Vacant Lands I
through V], CC & F Western Operations, L.P.
(Federal Identification Number 59-2994986), and the
16% [1% for Vacant Lands I through V] partner sold
their entire interests in the partnership to an unrelated
party.

Bellevue did not identify itself as having been sold to an
unrelated third party during 1990. Each partnership that
was conveyed attached, to its Federal income tax return,
a Schedule K-1 for each of its partners. On line B of the
12 Schedules K-1 of Western, the partnerships listed
Western's share of partnership liabilities in the follow-
ing amounts:

Bellevue $ 7,657,419

Cabot Plaza 0

Chatsworth 23,552,592

Diamond Bar 8,846,254

Issaquah 4,960,496

Mira Loma 0

Topanga 11,000

Vacant Land I 10,337,621

Vacant Land II 2,935,574

Vacant Land III 298,884

Vacant Land IV 1,866,711

Vacant Land V 9,492,939

Total $69,959,490

Neither the 1990 Federal income tax return of Western
nor the returns of the partnerships that were conveyed

disclosed that the third-party purchaser paid or assumed
Western's liabilities.
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On October 14, 1997, more than 3 years but less than 6
years from the date of filing of Western's return, re-
spondent sent the FPAA to petitioner, determining that
there was unreported gain on the sale of the partnership
interests.

Discussion

[1] Under the general rule set forth in section 6501, the
Internal Revenue Service is required to assess tax or
send a notice of deficiency within 3 years after a Feder-
al income tax return is filed. See sec. 6501(a). In the
case of a tax imposed on partnership items, however,
section 6229 sets forth special rules to extend the period
of limitations prescribed by section 6501 in situations
where the partnership tax return was filed later than an
individual partner's return. See sec. 6501(o)(2); Rhone-
Poulenc Surfactants & Specialties v. Commissioner,
114 T.C. 533, 540, (2000).

Section 6229 provides in pertinent part:

SEC. 6229(a). General Rule.-Except as otherwise
provided in this section, the period for assessing any
tax imposed by subtitle A with respect to any person
which is attributable to any partnership item (or af-
fected item) for a partnership taxable year shall not
expire before the date which is 3 years after the later
of-

(1) the date on which the partnership return for
such taxable year was filed, or

(2) the last day for filing such return for such
year (determined without regard to extensions).

(c) Special Rule in Case of Fraud, Etc.-

[2] (2) Substantial omission of income.-If any
partnership omits from gross income an amount
properly includible therein which is in excess of 25
percent of the amount of gross income stated in its
return, subsection (a) shall be applied by substitut-
ing “6 years” for “3 years”.

*3 Section 6229, like other statutes of limitation, re-
ceives strict construction in favor of the Government
when taxpayers seek to have it applied to bar the Gov-
ernment's rights. See Badaracco v. Commissioner, 464
U.S. 386, 391, 104 S.Ct. 756, 78 L.Ed.2d 549 (1984);
E.I. Du Pont De Nemours & Co. v. Davis, 264 U.S. 456,
462, 44 S.Ct. 364, 68 L.Ed. 788 (1924); Rhone-Poulenc
Surfactants & Specialties v. Commissioner, supra at
540.

In drafting section 6229, Congress did not intend to cre-
ate a completely separate statute of limitations for as-
sessments attributable to partnership items. See Rhone-
Poulenc Surfactants & Specialties v. Commissioner,
supra at 545. Instead, section 6229 merely supplements
section 6501, and, although section 6229 does not re-
peat all of the terms and provisions already set forth in
section 6501, the adequate disclosure provision of sec-
tion 6501(e)(1)(A)(ii) is encompassed in section
6229(c)(2). Consequently, the precedents interpreting
section 6501(e)(1)(A)(ii) are equally applicable to sec-
tion 6229(c)(2). Section 6501(e)(1)(A)(ii) states:

(ii) In determining the amount omitted from gross
income, there shall not be taken into account any
amount which is omitted from gross income stated in
the return if such amount is disclosed in the return, or
in a statement attached to the return, in a manner ad-
equate to apprise the Secretary of the nature and
amount of such item. [Emphasis added.]

[3] Petitioner contends that the 1990 Federal income tax
return and the Federal income tax returns of the partner-
ships that were conveyed supplied respondent with a
clue as to the nature and amount of gain that was omit-
ted from the Western return, and, thus, the 6-year period
of limitations under section 6229(c)(2) does not apply.
Petitioner concedes that the omitted gain from the sale
of the partnership interests exceeds 25 percent of the
amount of gross income stated in the 1990 Federal in-
come tax return of Western.

Respondent argues that neither the 1990 return nor the
returns of the partnerships that were conveyed provide
adequate disclosure, and, therefore, the 6-year period of
limitations is applicable. Respondent concedes that the
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Federal income tax returns of the partnerships that were
conveyed should be considered along with the 1990 tax
return of Western for purposes of determining whether
an adequate disclosure has been made. See Walker v.
Commissioner, 46 T.C. 630, 637-638, 1966 WL 1193
(1966).

In Colony, Inc. v. Commissioner, 357 U.S. 28, 37, 78
S.Ct. 1033, 2 L.Ed.2d 1119 (1958), the Supreme Court,
although interpreting section 275(c), I.R.C.1939, the
predecessor of section 6501(e), specifically stated that
the result that it reached is in harmony with the lan-
guage of section 6501(e)(1)(A):

We think that in enacting section 275(c) Congress
manifested no broader purpose than to give the Com-
missioner an additional 2 years [now 3] to investigate
tax returns in cases where, because of a taxpayer's
omission to report some taxable item, the Commis-
sioner is at a special disadvantage in detecting errors.
In such instances the return on its face provides no
clue to the existence of the omitted item. On the other
hand, when, as here, the understatement of a tax
arises from an error in reporting an item disclosed on
the face of the return the Commissioner is at no such
disadvantage. * * * [ Id. at 36; emphasis added.]

*4 [4][5][6] This Court has held that, in setting out the
“clue” standard, the Supreme Court did not mean a clue
sufficient to intrigue the likes of Sherlock Holmes, or a
clue that involved a detailed revelation of each and
every underlying fact. See Quick Trust v. Commission-
er, 54 T.C. 1336, 1347, 1970 WL 2316 (1970), affd.
444 F.2d 90 (8th Cir.1971). Disclosure of omitted ma-
terial can be adequate without disclosing exact dollar
amounts. See University Country Club, Inc. v. Commis-
sioner, 64 T.C. 460, 470, 1975 WL 3178 (1975). The
proper application of the rule is whether the need for an
adjustment is “reasonably” apparent from the face of the
Federal income tax return. See id. at 471.

The 1990 Federal income tax return of Western in-
formed respondent that a sale of partnership interests
had occurred and that petitioner had used an amount
realized equal to $27,965,551 in reporting gain. Peti-
tioner claims that statements in the returns for the part-

nerships that were conveyed clearly disclose that West-
ern, at the time of sale, was liable for $69,959,490 of
combined debt. Petitioner argues that, because payment
or assumption of debt by a purchaser is includable in
the amount realized, respondent should have been on
notice that the actual amount realized might be equal to
or greater than the debt of Western, and, therefore, was
understated by at least $41,993,939 in the calculation of
the loss on the Federal income tax return.

[7] Petitioner's argument assumes that it is reasonable to
expect an agent for the Internal Revenue Service to sort
through 12 unique and different partnership tax returns
to find each Schedule K-1 issued specifically for West-
ern, and to tally all of Western's nonrecourse and other
liabilities. Petitioner's argument then assumes that an
agent should be able to compare the amount of liabilit-
ies to the disclosed amount realized on the Federal in-
come tax return of Western, and glean from that com-
parison that the amount realized is understated by the
difference between the total liabilities listed on the
Schedules K-1 and the amount reported on the return of
Western. Petitioner's argument surpasses the bounds of
reasonableness. The purpose behind the adequate dis-
closure doctrine is to allow the Commissioner an extra 3
years to assess a deficiency in situations where a tax-
payer's failure to report income puts the Commissioner
at a special disadvantage in detecting errors. See
Colony, Inc. v. Commissioner, supra at 36. The omis-
sion in this case created just that type of disadvantage.
Presumably even the sophisticated preparers of the re-
turns, who were familiar with the details of the transac-
tions, did not recognize that substantial income was
omitted.

Colony, Inc. v. Commissioner, supra, upon which peti-
tioner relies heavily, does not support petitioner's argu-
ments. Colony involved the interplay between “gross re-
ceipts” and “gross income”. All of the receipts of a sale
of real property had been disclosed, but cost of goods
sold had been overstated. Under these circumstances,
the Supreme Court held that there was not an omission
from gross income within the meaning of the applicable
statute because, in computing the 25-percent threshold,
Congress intended omission of gross income to refer to
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an understatement of amount realized rather than net
gain. See id. at 1038.

*5 Our holding is consistent with the decision of this
Court in Estate of Knox v. Commissioner, T.C.
Memo.1961-129, revd. on another issue 323 F.2d 84
(5th Cir.1963). In Estate of Knox, a corporation owning
real property was liquidated, and the assets were distrib-
uted to the shareholders. Because an election was not
filed within 30 days after the adoption of the plan of li-
quidation, the distribution that was received by the
shareholders should have been reported as income on
their individual tax returns. The taxpayer, a 60-percent
shareholder, failed to include the distribution in income.
The taxpayer failed to report that the corporation had
been liquidated on her income tax return but attached a
schedule claiming that the taxpayer had acquired a
60-percent interest in real property and was entitled to a
depreciation deduction for 60 percent of the improve-
ments. The Commissioner sent a notice of deficiency
after the expiration of the 3-year period of limitations.
The taxpayer argued that her reporting of depreciation
fully apprised the Commissioner of all of the facts ne-
cessary to make a determination of deficiency. This
Court held, however, that such reporting was not ad-
equate because there was no mention of the liquidation
of the corporation on the tax return. See id.

Our holding is also consistent with the opinion of the
Court of Appeals in Phinney v. Chambers, 392 F.2d 680
(5th Cir.1968). In Phinney, a taxpayer incorrectly
claimed a stepped-up basis in her one-half interest in a
community-owned installment note issued in exchange
for stock. The full value of the note had been included
in the estate of her deceased husband for estate tax pur-
poses. When the note was paid in full, the taxpayer re-
ported, on her individual income tax return, that the
amount collected was a sale of stock with an amount
realized equal to basis. When the Commissioner disal-
lowed the stepped-up basis, more than 3 years but less
than 6 years after the taxpayer filed her return, the tax-
payer argued that she had adequately disclosed the
transaction on her Federal income tax return. The Court
of Appeals held that the taxpayer had not given the
Commissioner a chance to challenge the taxpayer's con-

tentions, because the taxpayer had failed to mention the
stepped-up basis anywhere in the return. See id. at 684.

Like the taxpayers in Estate of Knox and Phinney, peti-
tioner has failed to provide enough information to allow
an examining agent to reasonably identify the underre-
porting of gain. In order to qualify for relief under the
adequate disclosure exception to section 6229(c)(2), the
disclosures on the return have to be more directly re-
lated to the omitted income than what was disclosed by
petitioner.

We have considered all remaining arguments made by
petitioner for a result contrary to that expressed herein,
and, to the extent not discussed above, they are irrelev-
ant or without merit. Respondent's motion for summary
judgment will be granted, and petitioner's motion for
summary judgment will be denied.

*6 To reflect the foregoing,

An appropriate order and decision will be entered.

U.S.Tax Ct.,2000.
CC & F Western Operations Ltd. Partnership v. C.I.R.
T.C. Memo. 2000-286, 2000 WL 1276708 (U.S.Tax
Ct.), 80 T.C.M. (CCH) 345, T.C.M. (RIA) 2000-286,
2000 RIA TC Memo 2000-286
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United States District Court, M.D. Florida,
Tampa Division.

BRANDON RIDGE PARTNERS, Petitioner,
v.

UNITED STATES of America, Respondent.
No. 8:06-cv-1340-T-24MAP.

July 30, 2007.

Andrew Kenyon MacFarlane, Mark E. McLaughlin,
William Merrel Stainton, MacFarlane, Ferguson &
McMullen, PA, Tampa, FL, for Petitioner.

Frank M. Dale, Jr., Rebeccah L. Bower, Richard D.
Euliss, U.S. Dept. of Justice, Washington, DC, for
Respondent.

ORDER

SUSAN C. BUCKLEW, United States District
Judge.

*1 This cause comes before the Court on Brandon
Ridge Partners' Motion for Summary Judgment
(Doc. No. 21), which the United States opposes
(Doc. No. 37). Both parties have filed reply briefs.
(Doc. No. 41, 43, 44, 45).

I. Standard of Review

Summary judgment is appropriate “if the pleadings,
depositions, answers to interrogatories and admis-
sions on file, together with the affidavits, if any,
show that the moving party is entitled to judgment
as a matter of law.” Fed.R.Civ.P. 56(c). The mov-
ing party bears the initial burden of showing the
Court, by reference to materials on file, that there
are no genuine issues of material fact that should be
decided at trial. See Celotex Corp. v. Catrett, 477
U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). A
moving party discharges its burden on a motion for

summary judgment by “showing” or “pointing out”
to the Court that there is an absence of evidence to
support the nonmoving party's case. Id. at 325. Rule
56 permits the moving party to discharge its burden
with or without supporting affidavits and to move
for summary judgment on the case as a whole or on
any claim. See id. When a moving party has dis-
charged its burden, the non-moving party must then
“go beyond the pleadings,” and by its own affi-
davits, or by “depositions, answers to interrogator-
ies, and admissions on file,” designate specific facts
showing there is a genuine issue for trial. Id. at 324.

In determining whether the moving party has met
its burden of establishing that there is no genuine
issue as to any material fact and that it is entitled to
judgment as a matter of law, the Court must draw
inferences from the evidence in the light most fa-
vorable to the non-movant and resolve all reason-
able doubts in that party's favor. See Samples on be-
half of Samples v. City of Atlanta, 846 F.2d 1328,
1330 (11th Cir.1988). Thus, if a reasonable fact
finder evaluating the evidence could draw more
than one inference from the facts, and if that infer-
ence introduces a genuine issue of material fact,
then the court should not grant the summary judg-
ment motion. See Augusta Iron & Steel Works v.
Employers Ins. of Wausau, 835 F.2d 855, 856 (11th
Cir.1988). A dispute about a material fact is
“genuine” if the “evidence is such that a reasonable
jury could return a verdict for the non-moving
party.” Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

II. Background

This case involves Brandon Ridge Partners' petition
for readjustment of partnership items under 26
U.S.C. § 6226. Specifically, Brandon Ridge Part-
ners challenges a Notice of Final Partnership Ad-
ministrative Adjustment (“FPAA”) that the Internal
Revenue Service (“IRS”) issued on February 22,
2006 regarding Brandon Ridge Partners' tax year
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ending December 31, 1998.

Nelson Jefferson was a majority shareholder in
Florida Electronic Supply, Inc. (“FES”), an S-
corporation. In 1998, Mr. Jefferson decided to sell
his FES stock, which had a relatively low basis. Ac-
cording to the IRS, in order to reduce the taxable
gain on the sale of the FES stock, Nelson Jefferson
and his wife at the time, Carolyn Jefferson FN1, en-
gaged in the following transactions that occurred
over a sixteen day period.

FN1. The Jeffersons divorced in 2004, and
Carolyn Jefferson is now known as Caro-
lyn Miles. However, throughout this Order,
when referring to them collectively, they
will be referred to as “the Jeffersons.”

*2 On November 18, 1998, NJ Investments, LLC
was formed and was wholly-owned by Mr. Jeffer-
son. (Dale decl.FN2, Ex. 5, p. JG 262-263; Doc.
No. 21, p. 3). Also on November 18, 1998, Brandon
Ridge Partners was formed, with Mr. Jefferson hav-
ing a 99% interest and Mrs. Jefferson having a 1%
interest. (Dale decl., Ex. 5, p. JG 274-285). On
November 19, 1998, Brandon Ridge, Inc., an S-
corporation, was formed, and it was wholly-owned
by Mr. Jefferson. (Dale decl., Ex. 5, p. JG 266).

FN2. Doc. No. 37

On November 24, 1998, Mr. Jefferson, acting
through NJ Investments, engaged in a short sale of
Treasury Notes (i.e., NJ Investments borrowed the
Treasury Notes and sold them to a third party).
(Doc. No. 1, ¶ 22). When one engages in a short
sale, there is a corresponding obligation following
the sale to replace the borrowed security. Typically,
this is done by purchasing the security on the open
market at some later date and transferring it to the
lending party. NJ Investments sold the borrowed
Treasury Notes for $3,258,458.33. (Dale decl., Ex.
6, p. 471).

On November 25, 1998, NJ Investments transferred
both the $3,258,458.33 in proceeds from the short

sale and the obligation to cover the short sale (i.e.,
the obligation to purchase and replace the borrowed
Treasury Notes) to Brandon Ridge Partners. (Dale
decl, Ex. 6, p. 419). On November 27, 1998,
Brandon Ridge Partners covered the short sale.
(Dale decl., Ex. 6, p. 470).

On December 2, 1998, Mr. Jefferson contributed
his FES stock to Brandon Ridge Partners as a capit-
al contribution. (Doc. No. 1, ¶ 25). On December 3,
1998, the Jeffersons contributed 99% of their in-
terest in Brandon Ridge Partners to Brandon Ridge,
Inc.FN3 (Doc. No. 1, ¶ 4, 26). As such, by Decem-
ber 3, 1998, Brandon Ridge, Inc. held a 99% in-
terest in Brandon Ridge Partners, which in turn held
the FES stock. Both Brandon Ridge Partners and
Brandon Ridge, Inc. were controlled by the Jeffer-
sons.

FN3. Mr. Jefferson retained a 1% interest
in Brandon Ridge Partners. (Doc. No. 1, ¶
26).

The Jeffersons' transfer of 99% of their interest in
Brandon Ridge Partners to Brandon Ridge, Inc.
caused a technical termination of Brandon Ridge
Partners on December 2, 1998, pursuant to U.S.C. §
708.FN4 On December 3, 1998, the “new” Brandon
Ridge Partners made an election pursuant to 26
U.S.C. § 754,FN5 which purported to increase
Brandon Ridge Partners' basis in the FES stock by
$3,258,458.33 in an attempt to reduce the gain on
the future sale of the FES stock. On December 4,
1998, Brandon Ridge Partners sold the FES stock
for $3,315,000 to an unrelated third-party. (Doc.
No. 1, ¶ 27). Due to the purported increase in the
basis of the FES stock by the $3,258,458.33 adjust-
ment, the gain on the sale of the FES stock was lim-
ited to $31,042. If Brandon Ridge Partners had sold
the FES stock without taking the position that the
basis of the FES stock was increased by these trans-
actions, the IRS contends that the gain on the sale
of the FES stock would have been $3,289,500.

FN4. Section 708(b)(1)(B) provides that if
there is a sale or exchange of 50% or more
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of the total interest in partnership capital
and profits within a twelve month period,
the partnership is considered terminated.

FN5. Section 754 provides: “If a partner-
ship files an election, ... the basis of part-
nership property shall be adjusted, ... in the
case of a transfer of a partnership interest,
in the manner provided in section 743.”
Section 743(b) provides: In the case of a
transfer of an interest in a partnership in
which a section 754 election is made, the
partnership shall “increase the adjusted
basis of the partnership property by the ex-
cess of the basis to the transferee partner of
his interest in the partnership over his pro-
portionate share of the adjusted basis of the
partnership property.”

On September 13, 1999, Brandon Ridge Partners
filed its Form 1065 Partnership Return for the tax
year ending December 31, 1998. (Doc. No. 1, ¶ 5).
The IRS received the Jeffersons' Form 1040 Indi-
vidual Tax Return for the 1998 tax year on October
5, 1999. (Doc. No. 24). On February 22, 2006, the
IRS issued the FPAA at issue in this case. (Doc.
No. 1, Ex. A).

*3 In the FPAA, the IRS took the position that the
transactions described above lacked economic sub-
stance. In order to understand the transactions and
their effect in this case, one must understand the
partnership-tax concepts of “inside basis” and
“outside basis”:

Inside basis is a partnership's basis in the prop-
erty which it owns. For contributed property, the
inside basis is initially equal to the contributing
partner's adjusted basis in the property. Sec. 723.
Outside basis is an individual partner's basis in
his interest in the partnership itself. When a part-
ner contributes both cash and property to a part-
nership, his outside basis is initially equal to the
amount of cash plus his adjusted basis in the con-
tributed property. Sec. 722; sec. 1.722-1, Ex-
ample (1 ), Income Tax Regs. Outside basis in-

creases when a partner contributes additional as-
sets to the partnership or when the partnership
has a gain; it decreases when the partner contrib-
utes liabilities to the partnership, the partnership
has a loss, or the partnership distributes assets to
the partner. Sec. 705(a).

Kligfeld Holdings v. C.I.R., 2007 WL 1556083, at
*2 (U.S.Tax Ct. May 30, 2007).

When the $3,258,458.33 proceeds from the short
sale were contributed to Brandon Ridge Partners,
the Jeffersons' outside basis in Brandon Ridge Part-
ners increased by the amount of the proceeds con-
tributed. However, since the obligation to cover the
short sale was also contributed to Brandon Ridge
Partners, the IRS contends that the Jeffersons
should have decreased their outside basis in
Brandon Ridge Partners by the value of the obliga-
tion to cover the short sale, because a partner's out-
side basis decreases when the partner contributes li-
abilities to the partnership. Thus, according to the
IRS, the Jeffersons' outside basis in Brandon Ridge
Partners, which purported to be $3,258,458.33, was
overstated.

When Mr. Jefferson contributed his FES stock to
Brandon Ridge Partners, the partnership took Mr.
Jefferson's low basis in the FES stock. Thus,
Brandon Ridge Partners' inside basis in the FES
stock was the same as Mr. Jefferson's basis in the
FES stock before he contributed it to Brandon
Ridge Partners.

When the Jeffersons transferred their interests in
Brandon Ridge Partners to Brandon Ridge, Inc., the
corporation's outside basis in the partnership
equaled the Jeffersons' outside basis in the partner-
ship before the transfer of their interests to the cor-
poration, which purported to be $3,258,458.33. Ac-
cording to the IRS, since the Jeffersons' outside
basis in Brandon Ridge Partners was overstated
(due to their failing to decrease their outside basis
by the value of the obligation to cover the short sale
that was assumed by the partnership), Brandon
Ridge, Inc.'s outside basis in the partnership, which
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was carried over from the Jeffersons, was over-
stated. As such, Brandon Ridge Inc.'s outside basis
in Brandon Ridge Partners purportedly was
$3,258,458.33.

When Brandon Ridge Partners made its § 754 elec-
tion, the effect was that, pursuant to 26 U.S.C. §
743, the partnership's inside basis in its assets
(which consisted of the FES stock) was increased to
reflect Brandon Ridge, Inc.'s much higher outside
basis in the partnership. As such, Brandon Ridge
Partners' inside basis in the FES stock was in-
creased by $3,258,458.33 to reflect Brandon Ridge,
Inc.'s purported $3,258,458.33 outside basis in the
partnership.

*4 The end result of these transactions was that the
Jeffersons significantly increased the basis of the
FES stock. Therefore, when Brandon Ridge Part-
ners sold the FES stock, the purported gain on the
sale of the FES stock was limited to $31,042, in-
stead of $3,289,500.

The transactions described above are termed by the
IRS as a “Son of BOSS” tax shelter. See Kligfeld,
2007 WL 1556083 at *4. The IRS issued an FPAA,
with the main issue being Brandon Ridge Partners'
calculation of the basis of the FES stock after the §
754 election. (Doc. No. 1, Ex. A). The IRS took the
position that no adjustment to the basis of the FES
stock was warranted, because Brandon Ridge, Inc.'s
outside basis in the partnership did not exceed
Brandon Ridge Partners' inside basis in its assets.
(Doc. No. 1, Ex. A). As such, the IRS contended
that the basis of the FES stock was zero. (Doc. No.
1, Ex. A). Accordingly, the IRS took the position
that Brandon Ridge Partners' long-term capital gain
that resulted from the sale of the FES stock was un-
derstated by over $3 million dollars due to the in-
correct increase in the basis of the FES stock after
the § 754 election. (Doc. No. 1, Ex. A). In response
to the FPAA, Brandon Ridge Partners filed the in-
stant lawsuit.

III. Motion for Summary Judgment

For purposes of its motion for summary judgment,
Brandon Ridge Partners (“the Partnership”) as-
sumes that the IRS's adjustment of the basis of the
FES stock to zero is correct. However, the Partner-
ship argues that it is entitled to summary judgment
because the FPAA and adjustments therein are
time-barred by the applicable three year limitations
period.FN6

FN6. The Court notes that 26 U.S.C. §
6229 and 26 U.S.C. § 6501 “provide al-
ternative periods within which to assess
tax with respect to partnership items, with
the later expiring period governing in a
particular case.” G-5 Investment Partner-
ship v. C .I.R., 2007 WL 1556280, at *3
(U.S.Tax Ct. May 30, 2007) (citations
omitted).

Pursuant to 26 U.S.C. § 6501(a), the IRS has three
years after the partner's individual tax return is filed
to assess a tax on the partner. The three year limita-
tions period is extended to six years if the partner
“omits from gross income an amount properly in-
cludible therein which is in excess of 25 percent of
the amount of gross income stated in the return. 26
U.S.C. § 6501(e)(1)(A). However, “[i]n determin-
ing the amount omitted from gross income, there
shall not be taken into account any amount which is
omitted from gross income stated in the return if
such amount is disclosed in the return, or in a state-
ment attached to the return, in a manner adequate to
apprise the Secretary of the nature and amount of
such item.” 26 U.S.C. § 6501(e)(1)(A)(ii).

The Partnership moves for summary judgment, ar-
guing that the extended six year limitations period
is not applicable, because: (1) there was no omis-
sion of any amount from gross income; and (2)
even if there was such an omission, the gross in-
come from the sale of the FES stock was ad-
equately disclosed.FN7 Accordingly, the Court will
address each argument.

FN7. While the FPAA was issued more
than six years after the return was filed, the
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Partnership is not challenging, at this time,
the timeliness of the FPAA if the six year
limitations period applies, because the
Partnership assumes for the purposes of
this motion that the six year period was
tolled, pursuant to 26 U.S.C. § 7609(e)(2),
due to a summons being issued to Jenkins
& Gilchrist after the three year limitations
period had expired. (Doc. No. 21, n. 33).

A. Omission of Gross Income

On its tax return, the Partnership reported the fol-
lowing information regarding the sale of the FES
stock: (1) the sales price was $3,315,000; (2) the
purported basis of the FES stock was $3,283,958;
and (3) the gain on the sale totaled $31,042. (Doc.
No. 23, p. 41). The Partnership argues that there
was no omission from gross income relating to the
sale of the FES stock, because the Partnership re-
ported the total gross receipts from the sale of the
FES stock. Instead, the Partnership argues, the Part-
nership merely overstated the basis of the FES
stock, which is not the same as omitting an amount
from gross income. In support of this argument, the
Partnership cites Colony v. C.I.R., 357 U.S. 28, 78
S.Ct. 1033, 2 L.Ed.2d 1119 (1958), Bakersfield En-
ergy Partners, LP v. C.I.R., 2007 WL 1712543
(U.S.Tax Ct. June 14, 2007), and Grapevine Im-
ports, Ltd. v. U.S., 2007 WL 2049394 (U.S. Tax Ct.
July 17, 2007).

*5 In Colony, the issue before the Court was wheth-
er the assessments by the IRS were barred by the
statute of limitations under the prior version of the
Internal Revenue Code (“Code”). See Colony, 357
U.S. at 29. Section 275 of the prior version of the
Code FN8 provided an extended limitations period
when the taxpayer omits from gross income an
amount properly includible therein which is in ex-
cess of 25 percent of the amount of gross income
stated in the return. See id.

FN8. Section 275 of the prior version of
the Code is the predecessor to § 6501(e).

The IRS had assessed deficiencies based on the
IRS's “determination that the taxpayer had under-
stated the gross profits on the sales of certain lots of
land for residential purposes as a result of having
overstated the ‘basis' of such lots by erroneously in-
cluding in their cost certain unallowable items of
development expense.” Id. at 30. In order to de-
termine whether the extended limitations period ap-
plied, the Court had to determine what the phrase
“omits from gross income an amount properly in-
cludible therein” meant. See id. at 32. The taxpayer
argued, and the Court agreed, “that the statute [was]
limited to situations in which specific receipts or
accruals of income items are left out of the compu-
tation of gross income,” and it did not apply more
generally to errors in computing gross income
arising from other causes, such as situations where
gross income was understated due to an overstate-
ment of basis. Id. at 33.

In reaching this conclusion, the Court focused on
the word “omit” used in the statute. See id. at 32.
The Court noted that when Congress chose the
phrase “omits from gross income,” Congress meant
to convey that the statute applied when specific re-
ceipts or income items are left out; otherwise, Con-
gress could have chosen the phrase “understates
gross income.” See id. Since the taxpayer had ac-
curately reported its gross receipts, and its gross in-
come was merely understated due to an overstate-
ment of basis, the Court found that the extended
limitations period did not apply. See id. at 30, 38.

In Bakersfield Energy Partners (“BEP” ), an FPAA
was sent to the partnership, BEP, based on the IRS
determining that BEP had overstated its basis in
certain oil and gas property it had sold. See BEP,
2007 WL 1712543, at *1. Prior to April 1, 1998,
BEP owned an interest in an oil and gas property
with an unrelated company. See id. After a pro-
posed sale of the oil and gas property to another un-
related entity fell through, the petitioning partners
decided to restructure the ownership of BEP. See
id. Therefore, on April 1, 1998, the petitioning part-
ners sold their partnership interests in BEP to
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Bakersfield Resources, LLC (“BRLLC”), an entity
that had been formed by the petitioning partners.
See id. BEP made an election under § 754 to adjust
the inside basis of the partnership assets to equal
BRLLC's outside basis in its newly acquired BEP
partnership interest, pursuant to § 743(b). See id.
After the restructuring of BEP's partnership in-
terests, BEP sold the oil and gas property.

*6 Thereafter, the IRS issued an FPAA, which
stated: “[BEP] has failed to establish that it had a
basis greater than $0 in the gas reserves it sold dur-
ing the taxable year 1998. It has been determined
that any optional basis adjustment under section
743(b) was the result of a sham transaction, a trans-
action lacking economic substance that had no busi-
ness purpose and no economic effect and/or was
availed for tax avoidance purpose and should not be
respected for tax purposes.” Id. at *3. In response,
the petitioners filed suit, arguing that the FPAA
was barred by the three year limitations period. See
id. The petitioners argued that an overstatement of
basis is not an omission from gross income for pur-
poses of the extended period of limitations under §
6501(e)(1) (A). See id.

In determining whether the extended six year limit-
ations period applied, the tax court analyzed the
Colony decision. See id. at *5. The tax court stated:
“The precise holding of the Supreme Court in [
Colony ] was that the extended period of limitations
applies to situations where specific income receipts
have been ‘left out’ in the computation of gross in-
come and not when an understatement of gross in-
come resulted from an overstatement of basis.” Id.
The tax court found that Colony' s holding applied
to BEP, and as a result, the tax court found that the
extended six year limitations period did not apply.
See id. at *7.

Likewise, in Grapevine Imports, the tax court, cit-
ing Colony and BEP, found that Colony' s interpret-
ation of the word omit in § 275 as meaning com-
pletely leaving out an item of income should be ap-
plied when reading § 6501(e)(1)(A). Thus, based on
Colony, BEP, and Grapevine, the Partnership in the

instant case argues that the extended six year limit-
ations period does not apply, because the under-
statement of gross income relating to the sale of the
FES stock is not equivalent to an omission from
gross income that would trigger the extended limit-
ations period. In response, the IRS argues that
Colony does not apply to the instant case due to the
change in the Code.FN9

FN9. The IRS did not address the BEP or
Grapevine cases, because those cases were
issued after the IRS filed its reply brief.
Those cases were cited by the Partnership
when it filed its two Notices of Supple-
mental Authority. (Doc. No. 44, 45).

Specifically, the IRS points out that § 6501 con-
tains the following provision regarding gross in-
come: “In the case of a trade or business, the term
‘gross income’ means the total of the amounts re-
ceived or accrued from the sale of goods or services
(if such amounts are required to be shown on the
return) prior to diminution by the cost of such sales
or services.” 26 U.S.C. § 6501(e)(1) (A)(i). The
IRS argues that Colony' s gross receipts test only
applies to situations described in § 6501(e)(1)(A)(i)
, which applies to trade or business sales of goods
or services. To conclude otherwise would render §
6501(e)(1)(A)(i) superfluous. Since the transaction
at issue in the instant case is the Partnership's sale
of the FES stock, which is not a business sale of
goods or services, the IRS argues that the gross re-
ceipts test does not apply. There is case law that
supports the IRS's position.

*7 For example, in Schneider v. C.I.R., the tax
court stated:

In applying section 275(c) [of the 1939 Code], a
conflict arose over what was meant by the term
gross income when dealing with trade or business
gross income. The courts had to choose between
using ‘gross receipts' or ‘gross profits.’ ... When
adopting the 1954 Code, Congress cleared up the
controversy by enacting section 6501(e)(1)(A)(i)
....
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* * *

After examining the unambiguous language of
the 1954 statute and the legislative history, we
are convinced that Congress was simply changing
for section 6501(e) purposes the definition of
trade or business gross income from the generally
accepted definition that ‘gross income’ means the
total sales, less the cost of the goods sold. Thus,
it is only for the purpose of calculating trade or
business gross income under section 6501(e) that
the ‘gross receipts' method is utilized in determ-
ining gross income.

Schneider v. C.I.R., 1985 WL 14754 (U.S.Tax
Ct.1985) (internal citations omitted). Likewise, in
Insulglass Corp. v. C.I.R., the tax court stated:

[S]ection 6501(e)(1)(A)(i) provides an exception-
in the case of a trade or business-to the general
meaning of ‘gross income’ as stated in section
6501(e). In the case of a trade or business, ‘gross
income’ is equated with gross receipts. Other-
wise, ‘gross income’ means those items listed in
section 61(a) ....

Insulglass Corp. v. C.I.R., 84 T.C. 203, 210, 1985
WL 15309 (U.S.Tax Ct.1985); see also Northern
Indiana Public Service Co. v. C.I.R., 101 T.C. 294,
300 n. 7, 1993 WL 393062 (U.S.Tax Ct.1993)
(stating that “[f]or nonbusiness items and those not
covered under sec. 6501(e)(1)(A) (i), the general
definition of gross income found in the Code ap-
plies”); Benson v. C.I.R., 2006 WL 770577, at *2
(U.S.Tax Ct. March 27, 2006).

Furthermore, there are Fifth Circuit cases that are
binding on this Court that state that an item of in-
come is omitted if the item is not shown in a man-
ner sufficient to enable the IRS, upon reasonable
inspection, to detect the error. See Taylor v. U.S.,
417 F.2d 991, 993 (5th Cir.1969) (citing Phinney v.
Chambers, 392 F.2d 680, 685 (5th Cir.1968)). As
explained in the next section, the Court finds that
the gain on the sale of the FES stock was not shown
in a manner sufficient to enable the IRS, upon reas-
onable inspection, to detect that it had been calcu-

lated incorrectly due to an overstatement in the
basis of the stock, which led to an understatement
of gross income by over $3 million.

Finally, in further support that the phrase “omits
from gross income an amount properly includible
therein” encompasses not only situations where an
item of income is completely left out, but also situ-
ations where the amount of gross income is under-
stated due to an error in the calculation, the Court
points to § 6501(e)(2) regarding estate and gift
taxes. Section 6501(e)(2) provides a six year limita-
tion period when a “taxpayer omits ... items includ-
ible in [the] gross estate or [the] total gifts.” Con-
gress specifically used the word “item” in §
6501(e)(2) when describing the omission, rather
than the word “amount” as used in § 6501(e) (1).
This suggests that the extended limitations period
in § 6501(e)(2) regarding estate and gift taxes only
applies when an item is completely left out, while
the extended limitations period in § 6501(e)(1) re-
garding income taxes applies both in cases where
an item of income is completely left out and in situ-
ations where the amount of gross income reported
is understated due to an error in the calculation.

*8 Based on the above, the Court finds that there
was an omission from gross income of more than
$3 million that was properly includible and which
is in excess of 25 percent of the amount of gross in-
come stated in the return. As such, the six year lim-
itation period applies, unless the gain on the sale of
the FES stock was adequately disclosed.

B. Adequate Disclosure

Next, the Partnership argues that the six year limit-
ations period does not apply, because the gross in-
come from the sale of the FES stock was ad-
equately disclosed. As previously stated, §
6501(e)(1) (A)(ii) provides: “In determining the
amount omitted from gross income, there shall not
be taken into account any amount which is omitted
from gross income stated in the return if such
amount is disclosed in the return, or in a statement
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attached to the return, in a manner adequate to ap-
prise the Secretary of the nature and amount of such
item.”

1. Which Returns Are Considered

The first issue before the Court is what return does
the Court look at when determining whether there
was adequate disclosure. The Partnership contends
that the Court looks at the Jeffersons' Form 1040
Individual Tax Return, along with the Partnership's
Form 1065 Return and Brandon Ridge, Inc.'s Form
1120S. The Partnership cites various cases in sup-
port of its position.

In response, the IRS argues that the Court can only
look at the Jeffersons' Form 1040 Individual Tax
Return when determining whether there was ad-
equate disclosure under § 6501(e)(1)(A)(ii). The
IRS bases this argument on the language of §
6501(a), which provides, in relevant part: “For pur-
poses of this chapter, the term ‘return’ means the
return required to be filed by the taxpayer (and does
not include a return of any person from whom the
taxpayer has received an item of income, gain, loss,
deduction, or credit).” This provision was added to
§ 6501 in 1997 and applies to taxable years that be-
gin after the date the provision was added. The IRS
points out that the cases the Partnership relies on
deal with pre-1998 tax years, and as such, they do
not address the effect of this provision and its
definition of a “return.”

The parties have not cited, and the Court has not
found, a case dealing with this issue. While the lan-
guage of the statute does provide that the term,
“return,” refers to the return required to be filed by
the taxpayer, the Court is not persuaded that the
Partnership's Form 1065 Return and Brandon
Ridge, Inc.'s Form 1120S are not relevant to the is-
sue of whether there was adequate disclosure in this
case. The case law regarding tax years prior to 1998
provides that if the taxpayer's individual return con-
tains references to a pass-through entity, such as a
partnership or S-corporation, the returns of the

pass-through entity should be considered together
with the taxpayer's individual return. See Benson,
2006 WL 770577, at *3 (citations omitted); Estate
of Klein v. C.I.R., 537 F.2d 701, 705 (2d Cir.1976).
The Court finds that this case law can be reconciled
with the 1997 amendment to § 6501(a): Under §
6501(a), a court only looks at the taxpayer's return
unless there are references to income in that return
from a pass-through entity, in which case, the re-
turns from the pass-through entity can also be con-
sidered.

*9 In the instant case, the Jeffersons' individual tax
return lists Brandon Ridge Partners and Brandon
Ridge, Inc. under a section titled, “Income or Loss
from Partnerships and S Corporations.” (Doc. No.
24, p. 11, 24). Furthermore, given that this case in-
volves a review of a partnership item, it makes
sense that the Partnership's tax return should be
considered. Accordingly, the Court will consider
the Jeffersons' individual tax return, along with the
returns of Brandon Ridge Partners and Brandon
Ridge, Inc.

2. Information Disclosed in the Returns

The following information is disclosed in the Jef-
fersons' individual tax return (Doc. No. 24, p.
1-26): Schedule D indicates that the Jeffersons had
a $31,042 net long-term capital gain from a partner-
ship, S corporation, estate, and/or trust. Schedule E
indicates that the Jeffersons had partnership in-
terests in Brandon Ridge Partners and interests in
two S-corporations, FES and Brandon Ridge, Inc.
Additionally, the Jeffersons attached statements to
their tax return regarding their transfer of their
“Partnership Interest” to Brandon Ridge, Inc. On
December 3, 1998, as required by 26 C.F.R.
1.351-3(a). The “Partnership Interest” referred to
was their transfer of their 99% interest in Brandon
Ridge Partners to Brandon Ridge, Inc., but such
specificity was not given in the statements. Instead,
they simply indicate that Mr. Jefferson transferred a
partnership interest with an adjusted basis of
$3,251,117 to Brandon Ridge, Inc. and that Mrs.
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Jefferson transferred a partnership interest with an
adjusted basis of $32,840 to Brandon Ridge, Inc.
FN10

FN10. A similar statement was attached to
Brandon Ridge, Inc.'s tax return.

The following information is disclosed on Brandon
Ridge Partners' tax return (Doc. No. 23, p. 35-48):
Schedule K indicates that the Partnership had a net
long-term capital gain of $31,042. Schedule M in-
dicates that $3,283,957 was contributed as capital
to the Partnership during the tax year. The Schedule
K-1's indicate that the capital contribution was
made up of $3,250,786 from Brandon Ridge, Inc.
and $33,171 from Mr. Jefferson.

Schedule D of the Partnership return discloses the
sale of the FES stock. Specifically, it indicates that
the FES stock was acquired on various dates and
was sold on December 4, 1998 for a sales price of
$3,315,000. It further indicates that the FES stock
had a basis of $3,283,958, which led to a long-term
capital gain of $31,042.

Attached to the Partnership return is a statement re-
garding the technical termination of the Partnership
on December 2, 1998 due to Mr. Jefferson transfer-
ring his 98% interest and Mrs. Jefferson transfer-
ring her 1% interest in the Partnership to Brandon
Ridge, Inc. Additionally, the § 754 election is at-
tached to the Partnership return, which states that
the Partnership elects to adjust the basis of partner-
ship property as provided by § 734(b) and 743(b).

The following information is disclosed on Brandon
Ridge, Inc.'s tax return (Doc. No. 24, p. 27-41): At-
tached to the tax return is a statement regarding the
§ 743(b) adjustment to Brandon Ridge Partners'
property. Specifically, the statement provides that
the basis of Brandon Ridge Partners' “Investment
Assets” was being increased by $3,258,458. The
statement does not, however, indicate which specif-
ic investment assets were getting an increased
basis.

3. Whether There Was Adequate Disclosure

*10 Section 6501(e) (1)(A)(ii) provides that an
amount is not omitted if the “amount is disclosed in
the return, or in a statement attached to the return,
in a manner adequate to apprise the Secretary of the
nature and amount of such item.” In the instant
case, the nature of the amount omitted (i.e., long-
term capital gain) was disclosed. However, the
parties disagree as to whether the amount was ad-
equately disclosed.

The adequate disclosure test of § 6501(e) has been
described differently by different courts. Some
courts interpret the test as being whether the return
provides a “clue” as to the omitted item. See Bend-
eroff v. U.S., 398 F.2d 132, 136 (8th Cir.1968).
Other courts interpret adequate disclosure to be
more than “simply a clue which would be sufficient
to intrigue a Sherlock Holmes,” but less than “a de-
tailed revelation of each and every underlying
fact.” George Edward Quick Trust v. C.I.R., 54
T.C. 1336, 1347, 1970 WL 2316 (U.S.Tax Ct.1970)
(internal quotation marks omitted). There are still
other variations of the meaning of adequate disclos-
ure.

Cases from the former Fifth Circuit, which are
binding on this Court, have described the test as be-
ing: If an item of income is not shown on the face
of the return or an attached statement “in a manner
sufficient to enable the [IRS] by reasonable inspec-
tion of the return to detect the errors,” then the item
is not adequately disclosed. Phinney, 392 F.2d at
685; see also Taylor, 417 F.2d at 993. Furthermore,
the former Fifth Circuit has explained that in such a
situation, an extended limitations period is warran-
ted in order for the IRS “not to be penalized by a
taxpayer's failure to reveal the facts,” because the
IRS “cannot be required to act promptly on inform-
ation that is not known to it.” Taylor, 417 F.2d at
993. Thus, the adequate disclosure provision of §
6501 “has to be read in light of its purpose, namely,
to give the taxpayer the shorter limitations period
where the taxpayer omitted a particular income
item from its calculations but disclosed it in sub-
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stance.” CC & F Western Operations Limited Part-
nership v. C.I.R ., 273 F.3d 402, 408 (1st Cir.2001);
see also Estate of William Fry v. C.I.R., 88 T.C.
1020, 1023, 1987 WL 49311 (U.S.Tax Ct.1987)
(stating that in order for there to be adequate dis-
closure, “[t]he statement must be sufficiently de-
tailed to alert the [IRS] as to the nature of the trans-
action so that the decision as to whether to select
the return for audit may be a reasonably informed
one”); CC & F Western Operations Limited Part-
nership v. C.I.R., 2000 WL 1276708, at *4
(U.S.Tax Ct. Sept.8, 2000) (stating that the test is
“whether the need for an adjustment is ‘reasonably’
apparent from the face of the ... tax return”).

In the instant case, the tax returns indicate a rela-
tionship between the Jeffersons, the Partnership,
and Brandon Ridge, Inc. Read together, the returns
show that the Jeffersons transferred their 99% in-
terest in the Partnership to Brandon Ridge, Inc. and
that the purported total basis of interests transferred
was $3,283,957. They also show that a § 754 elec-
tion was made and that the Partnership's basis in
unspecified investment assets was increased by
$3,258,458. Additionally, they show the sales price
of the FES stock and the purported basis of the FES
stock. However, what is not disclosed in any of the
returns is the fact that the proceeds of the short sale,
along with the obligation to cover the short sale,
was contributed to the Partnership, and the Jeffer-
sons did not reduce their basis in the Partnership by
the value of the obligation to cover the short sale
that was assumed by the Partnership. Additionally,
the returns do not disclose that the basis of the FES
stock was increased by $3,258,458.33 or that the
FES stock was the only “Investment Asset” held by
the Partnership.

*11 In order to adequately disclose the gain on the
sale of the FES stock, information regarding the
contribution of the obligation to cover the short sale
and its effect on the basis of the Jeffersons' interest
in the Partnership (which was later transferred to
Brandon Ridge, Inc.) was necessary so that the IRS
could detect the error in the calculation of the net

long-term capital gain on the sale of the FES stock.
As presented in the returns and statements attached
thereto, the substance of the transactions relating to
the sale of the FES stock (which included the con-
tribution to the Partnership of the obligation to cov-
er the short sale of the Treasury Notes and the ef-
fect on the Jefferson's basis in the Partnership) was
not disclosed in a manner that was adequate to ap-
prise the IRS of the true amount of capital gain that
resulted from the sale of the FES stock.FN11 See,
e.g., Benson, 2006 WL 770577; In re G-I Holdings,
Inc., 2006 WL 2595264 (D.N.J. Sept.8, 2006).

FN11. The Court is not persuaded by the
Partnership's references to IRS agent Ken-
neth Leblanc's deposition testimony. (Doc.
No. 22). Leblanc was assigned the Partner-
ship's case in 2006 after the Partnership
was suspected of participating in a Son of
BOSS tax shelter based on records from
Jenkins & Gilchrist. (Doc. No. 22, depo. p.
14, 15, 29, 78, 110-12). As such, his testi-
mony that certain disclosures would raise
an issue must be taken in context, which is
that he reviewed the returns based on the
premise that the Partnership may have par-
ticipated in a Son of BOSS tax shelter,
which he describes as transactions causing
an artificially inflated basis that generate a
loss or small gain. (Doc. No. 22, depo. p.
110-11, 143-48).

Furthermore, the Court is not persuaded
by the argument that it is obvious that
the “Investment Asset” being increased
by $3,258,458 (referred to in Brandon
Ridge, Inc.'s return) was the FES stock.
The Partnership appears to base this on
Leblanc's testimony. However, the Part-
nership mis-characterizes his testimony.
Leblanc testified that based on the Part-
nership's return, the only investment as-
set that was disclosed was the FES
stock; he did not state that the return
showed that the Partnership's only in-
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vestment asset was the FES stock. (Doc.
No. 22, depo. p. 118-20).

The lack of adequate disclosure in the instant case
is similar to that which occurred in CC & F West-
ern Operations Limited Partnership v. C.I.R. In CC
& F Western, an FPAA was issued to a partnership,
Western, whose sole activity was selling its in-
terests in other partnerships to a third-party. See CC
& F Western, 2000 WL 1276708, at *1. The agree-
ment between Western and the third-party pur-
chaser required that the underlying property of each
partnership be free and clear of all debt at closing,
and as such, a portion of the sales proceeds was
used to pay off all of the debt at the closing. See id.
In its tax return, Western incorrectly reported a loss
on the sale of the twelve partnership interests,
rather than the gain that actually occurred. See id.

In the partnership returns of the partnerships that
Western conveyed, all but one included a statement
that the partnerships terminated under § 708 when
Western sold its entire interests in the partnerships
to the purchaser. See id. at *1-2. Additionally, they
each attached a schedule K-1 for each of its part-
ners, and the K-1's for Western showed that the ag-
gregate amount of debt from the partnerships for
which Western was liable totaled $69,959,490. See
id. at *2. However, neither Western's return nor the
returns of the partnerships that were conveyed dis-
closed that the purchaser paid or assumed Western's
liabilities for the partnerships. See id.

In response to the FPAA relating to Western's un-
derstating the gain on the sale of its interests in the
twelve partnerships, Western argued that it ad-
equately disclosed the amount it realized on the sale
of the interests in the partnerships, because the K-
1's indicated that at the time of the sale Western
was liable for $69,959,490 of combined debt of the
partnerships. See id. at *4. Thus, Western argued
that since the assumption of debt by the purchaser
should have been included in the amount Western
realized, the IRS should have been on notice that
the actual amount realized might be equal to or
greater than the amount of debt Western was liable

for prior to the sale. See id. Therefore, Western ar-
gued that the IRS was on notice that Western's re-
porting that it realized only $27,965,551 was under-
stated. See id.

*12 The court rejected Western's argument that the
IRS was on notice of the understatement because
the IRS could have sorted through all of the K-1's,
added up all of the liabilities allocated to Western
on the K-1's, and then compared the amount of liab-
ilities disclosed with the amount Western reported
as being realized from the sale and determined that
the reported amount realized was understated. See
id. Instead, the court found that Western failed to
provide enough information to allow the IRS to
reasonably identify the under-reporting of the gain.
See id, at *5.

Likewise, in the instant case, the tax returns and
statements attached thereto failed to provide
enough information to allow the IRS to reasonably
identify the under-reporting of the gain on the sale
of the FES stock. This Court's finding that there
was not adequate disclosure of the gain on the sale
of the FES stock does not imply that the Partner-
ship, Jeffersons, and Brandon Ridge, Inc. were re-
quired to abandon their claim that the basis of the
FES stock was $3,283,958 when reporting it on the
Partnership return. Instead, the Partnership could
have reported $3,283,958 as the basis of the FES
stock and adequately disclosed the gain on the sale
of the FES stock if the transactions that led to the
increase in the basis of the FES stock had been dis-
closed. Thus, because the transactions that suppor-
ted the Jeffersons' calculation of the their basis in
their interests in the Partnership-a basis which was
carried over to Brandon Ridge, Inc.-was not dis-
closed, the need for an adjustment to the gain repor-
ted on the sale of the FES stock was not reasonably
apparent from the face of the returns and statements
attached thereto.

Therefore, if the returns had disclosed that the Part-
nership assumed the obligation to cover the short
sale and also disclosed that the Jeffersons took the
position that the assumption did not reduce their
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basis in their interests in the Partnership, then the
IRS would have had enough information to be ad-
equately apprised of the true amount of the gain on
the sale of the FES stock. If such information had
been disclosed, the IRS would have been on notice
that the basis of the Partnership interest conveyed
to Brandon Ridge, Inc. was overstated, and as such,
the IRS would have been on notice that it should
scrutinize the reported adjustment to unspecified
“Investment Assets,” which included the FES stock,
due to the § 754 election.

Therefore, the Court finds that the returns and state-
ments attached thereto failed to adequately apprise
the IRS of the true amount of gain on the sale of the
FES stock. As such, the Partnership has not shown
that the extended limitations period does not apply.

IV. Conclusion

Accordingly, it is ORDERED AND ADJUDGED
that:

(1) Brandon Ridge Partners' Motion for Summary
Judgment (Doc. No. 21) is DENIED;

(2) Brandon Ridge Partners' Request for Oral Ar-
gument (Doc. No. 29) is DENIED; and

*13 The United States' Motion for Leave to Sub-
mit Supplemental Briefing (Doc. No. 46) is
DENIED.

DONE AND ORDERED.

M.D.Fla.,2007.
Brandon Ridge Partners v. U.S.
Not Reported in F.Supp.2d, 2007 WL 2209129
(M.D.Fla.), 100 A.F.T.R.2d 2007-5347, 2007-2
USTC P 50,573

END OF DOCUMENT
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United States Tax Court.
Kenneth H. and Susan W. BEARD, Petitioners

v.
COMMISSIONER OF INTERNAL REVENUE,

Respondent.
No. 13372-06.

Aug. 11, 2009.

Background: Taxpayers petitioned for redetermin-
ation of federal income tax deficiencies. Taxpayers
moved for summary judgment.

Holding: The Tax Court, Haines, J., held that tax-
payer's overstatement of his basis in two S corpora-
tions sold during taxable year did not extend statute
of limitations for IRS to assess deficiency from
three years to six years.

Motion granted.

West Headnotes

[1] Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4572 k. Effect of Erroneous,

False, or Fraudulent Returns. Most Cited Cases
Taxpayer's overstatement of his basis in two S cor-
porations sold during taxable year was not omission
from gross income within meaning of statute that
extends statute of limitations for IRS to assess tax
deficiency from three years to six years when tax-
payer omits from gross income amount properly in-
cludible which is in excess of 25 percent of amount
of gross income stated in return. 26 U.S.C.A. §
6501(e)(1)(A).

[2] Internal Revenue 220 4655

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(E) Review by Tax Court
220k4655 k. Trial or Hearing. Most Cited

Cases
Summary judgment is intended to expedite litiga-
tion and avoid unnecessary and expensive trials.
Tax Court Rule 121, 26 U.S.C.A. foll. § 7453.

[3] Internal Revenue 220 4655

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(E) Review by Tax Court
220k4655 k. Trial or Hearing. Most Cited

Cases
The party moving for summary judgment bears the
burden of proving that there is no genuine issue of
material fact. Tax Court Rule 121, 26 U.S.C.A. foll.
§ 7453.
Robert E. McKenzie and Adam S. Fayne, for peti-
tioners.

Thomas D. Yang, for respondent.

MEMORANDUM OPINION

HAINES, Judge.

*1 In a notice of deficiency sent April 13, 2006, re-
spondent determined that petitioner Kenneth Beard
(Mr. Beard) had overstated his basis in two S cor-
porations sold during the taxable year 1999, thus
causing an understatement of gross income by more
than 25 percent of the amount stated in petitioners'
return.FN1 The issue for decision is whether, under
those circumstances, petitioners omitted income,
giving rise to an extended 6-year period of limita-
tions. This issue has been presented by petitioners'
motion for summary judgment under Rule 121 and
respondent's notice of objection, and supplemental
briefs from both parties.
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Background

For purposes of the pending motion, the following
facts have been assumed. At the time they filed
their petition, petitioners resided in Illinois. Mr.
Beard was a majority shareholder in two S corpora-
tions, MMCD, Inc. (MMCD), and MMSD, Inc.
(MMSD). Mr. Beard had a 76-percent stock owner-
ship interest in each entity.

On August 24, 1999, petitioners entered into short
sales whereby they borrowed U.S. Treasury notes
from a third party and sold them for cash to another
third party. These sales generated $12,160,000 in
cash.

On August 25, 1999, petitioners used this cash to
buy more Treasury notes in two transactions of
$5,700,000 and $6,460,000. On the same day peti-
tioners transferred to MMCD and MMSD the pur-
chased Treasury notes of $5,700,000 and
$6,460,000, respectively, together with the short
positions (the obligation following the short sale to
replace the borrowed securities). On the same day
MMCD and MMSD sold their Treasury notes and
closed the short positions on the Treasury notes for
$7,500,000 and $8,500,000, respectively.

On August 29, 1999, Mr. Beard sold his entire in-
terest in MMCD and in MMSD to Unicom, an unre-
lated third-party purchaser, for $6,574,939 and
$7,638,211, respectively.

On April 11, 2000, petitioners jointly filed their
1999 Federal income tax return. On their Schedule
D, Capital Gains and Losses, petitioners claimed a
cost basis of $6,161,351 in MMCD and $7,638,463
in MMSD and net gains from the sales of the shares
of $413,588 and $992,748, respectively. Petitioners
also reported gross proceeds from the sale of Treas-
ury notes of $12,125,340, a cost basis of
$12,160,000, and a resulting net loss of $34,660.
There is no indication on Schedule M-2, Analysis
of Accumulated Adjustments Account, Other Ad-
justments Account, and Shareholders' Undistributed
Taxable Income Previously Taxed, of the 1999 in-

come tax return of either MMCD or MMSD that the
S corporations had assumed the liability to cover
the short position in Treasury notes.

On April 13, 2006, respondent issued a notice of
deficiency reducing petitioners' bases in the
MMCD and MMSC stock by $5,700,000 and
$6,460,000, respectively.FN2 The result was a
$12,160,000 increase in the capital gain from the
sale. Respondent contends that the bases in the
MMCD and MMSC stock were inflated because
they were not reduced by the liability to close the
short position.

*2 On July 11, 2006, petitioners filed a timely peti-
tion with this Court. On September 11, 2007, peti-
tioners filed a motion for summary judgment on the
ground that the notice of deficiency was issued
after the period of limitations had expired. Petition-
ers contend that overstatement of basis is not an
omission from gross income for purposes of the ex-
tended period of limitations under section
6501(e)(1)(A).

On February 19, 2008, respondent filed his notice
of objection to petitioners' motion, agreeing that the
material facts necessary to determine whether peti-
tioners actions constitute an omission from gross
income are not in dispute. Respondent contends,
however, that there is a genuine issue of fact as to
whether the notice of deficiency was timely issued
under section 6501(e).

Discussion

[1][2][3] Summary judgment is intended to exped-
ite litigation and avoid unnecessary and expensive
trials. Fla. Peach Corp. v. Commissioner, 90 T.C.
678, 681, 1988 WL 31439 (1988). The Court may
grant summary judgment when there is no genuine
issue of material fact and a decision may be
rendered as a matter of law. Rule 121(b); Sund-
strand Corp. v. Commissioner, 98 T.C. 518, 520,
1992 WL 88529 (1992), affd. 17 F.3d 965 (7th
Cir.1994); Zaentz v. Commissioner, 90 T.C. 753,
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754, 1988 WL 34876 (1988). The moving party
bears the burden of proving that there is no genuine
issue of material fact. Dahlstrom v. Commissioner,
85 T.C. 812, 821, 1985 WL 15413 (1985); Naftel v.
Commissioner, 85 T.C. 527, 529, 1985 WL 15396
(1985). The Court will view any factual material
and inferences in the light most favorable to the
nonmoving party. Dahlstrom v. Commissioner,
supra at 821; Naftel v. Commissioner, supra at 529.

Under the general rule set forth in section 6501(a),
the Internal Revenue Service is required to assess
the tax (or send a notice of deficiency) within 3
years after a Federal income tax return is filed. Sec-
tion 6501(e)(1)(A) extends the limitations period to
6 years “If the taxpayer omits from gross income an
amount properly includible therein which is in ex-
cess of 25 percent of the amount of gross income
stated in the return”.

Section 6501(e)(1)(A) was first enacted as section
275(c) of the Revenue Act of 1934 (1934 Revenue
Act), Ch. 277, 48 Stat. 745. See Badaracco v. Com-
missioner, 464 U.S. 386, 392, 104 S.Ct. 756, 78
L.Ed.2d 549 (1984). In 1954 Congress made sever-
al changes to this provision. See H. Rept. 1337, 83d
Cong., 2d Sess. A414 (1954); S. Rept. 1622, 83d
Cong., 2d Sess. 584-585 (1954). Section
6501(e)(1)(A)(i) provides an exception to the gen-
eral definition of gross income, stating that

In the case of a trade or business, the term ‘gross
income’ means the total of the amounts received
or accrued from the sale of goods or services * *
* prior to the diminution by the cost of such sales
or services.

Also, section 6501(e)(1)(A)(ii) provides a “safe
harbor” for a taxpayer who otherwise has made a
substantial omission, stating that

In determining the amount omitted from gross in-
come, there shall not be taken into account any
amount which is omitted from gross income stated
in the return if such amount is disclosed in the re-
turn, or in a statement attached to the return, in a

manner adequate to apprise the Secretary of the
nature and amount of such item.

*3 Respondent argues that the overstatement of
basis in a context outside of the sale of goods or
services should constitute an omission from gross
income and thus trigger the 6-year limitations peri-
od under section 6501(e)(1)(A).FN3

In Colony, Inc. v. Commissioner, 357 U.S. 28, 33,
37, 78 S.Ct. 1033, 2 L.Ed.2d 1119 (1958), the Su-
preme Court, interpreting section 275(c) of the
1934 Revenue Act, the predecessor of section
6501(e), held that the extended period of limitations
applies to situations where specific income receipts
have been “left out” in the computation of gross in-
come and not when an understatement of gross in-
come resulted from an overstatement of basis. The
facts of Colony dealt with a taxpayer who de-
veloped and sold lots in a subdivision. Id. at 30-31.

In Bakersfield Energy Partners, LP v. Commission-
er, 128 T.C. 207, 2007 WL 1712543 (2007), affd.
568 F.3d 767 (9th Cir.2009), a partnership
(Bakersfield) which owned oil and gas property
used the Internal Revenue Code's partnership ter-
mination and transfer provisions to increase its
basis in that property before selling it to a third
party in 1998.FN4 The Commissioner issued a no-
tice of final partnership administrative adjustment
(FPAA) almost 6 years after Bakersfield filed its re-
turn for 1998, and Bakersfield contended that the
FPAA was untimely under Colony. Because
Bakersfield did not omit any income receipt or ac-
crual in its computation of gross income, we held
that the Supreme Court's decision in Colony applied
and Bakersfield's overstatement of basis did not
trigger the extended limitations period. Bakersfield
Energy Partners, LP v. Commissioner, supra at
215-216. As part of our holding, we stated that
neither “the language or the rationale of Colony,
Inc. can be limited to the sale of goods or services
by a trade or business.” Id. at 215.

Respondent contends that Bakersfield was wrongly
decided and that Colony should be limited to cases
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where the taxpayer is involved in the sale of goods
and services.FN5 First, respondent argues that
Colony's interpretation of section 275(c) of the
1934 Revenue Act is not binding because its suc-
cessor statute, section 6501(e)(1)(A), is materially
different (the materiality argument). Second, re-
spondent argues that Colony interpreted section
275(c) of the 1934 Revenue Act as having the same
meaning as section 6501(e)(1)(A)(i) and thus
Colony should apply only to taxpayers who realize
gross receipts from sales or services in the course
of a trade or business (the interpretation argument).

The Commissioner raised these same arguments
with regard to Bakersfield in the Court of Appeals
for the Ninth Circuit. Bakersfield Energy Partners,
LP v. Commissioner, 568 F.3d at 775. Addressing
the materiality argument, the Court of Appeals for
the Ninth Circuit noted that Congress did not
change the language in the body of section
6501(e)(1)(A), which is identical to the language in
section 275(c) of the 1934 Revenue Act that the Su-
preme Court construed in Colony. FN6 Id. at
775-776. Addressing the interpretation argument,
the Court of Appeals noted that the Supreme Court
expressly avoided construing the 1954 Code and
“did not even hint” that its interpretation of section
275(c) of the 1934 Revenue Act was limited to
cases in which the taxpayer was engaged in a trade
or business. Id. at 778.

*4 We believe that it would be inappropriate to
“distinguish and diminish the Supreme Court's
holding in Colony. ” Bakersfield Energy Partners,
LP v. Commissioner, 128 T.C. at 215. The prin-
ciples of Colony apply where a taxpayer overstates
his basis. In both Colony and Bakersfield the tax-
payers artificially inflated their bases in assets that
were subsequently sold. Although Colony dealt
with the sale of land and Bakersfield with the sale
of oil and gas property, in neither case did the tax-
payer fail to report gross income on a return for
purposes of the extended limitations period.

We assume that petitioners overstated the bases of
their S corporations on their 1999 return. Under

Colony and Bakersfield, petitioners did not omit in-
come from their return such as would subject them
to the extended period of limitations. Accordingly,
petitioners' motion for summary judgment will be
granted.

In reaching these holdings, the Court has con-
sidered all arguments made and, to the extent not
mentioned, concludes that they are moot, irrelevant,
or without merit.

To reflect the foregoing,

An appropriate order and decision will be entered.

FN1. Unless otherwise indicated, all sec-
tion references are to the Internal Revenue
Code, as amended, and all Rule references
are to the Tax Court Rules of Practice and
Procedure. Amounts are rounded to the
nearest dollar.

FN2. Respondent also disallowed
$155,858 of petitioners' itemized deduc-
tions.

FN3. Respondent also argues, alternat-
ively, that petitioners' transfer of Treasury
notes to the S corporations should be recast
as bona fide and that petitioners' two S cor-
porations omitted income from their re-
turns by failing to report the close of their
short positions. See sec. 1.1233-1(a)(1), In-
come Tax Regs. In a short sale, the timing
of gain or loss recognition remains open
until the seller closes the sale by replacing
the borrowed property. Hendricks v. Com-
missioner, 51 T.C. 235, 241, 1968 WL
1424 (1968), affd. 423 F.2d 485 (4th
Cir.1970). Respondent contends that, if pe-
titioners' bases in the S corporations were
increased by their transfer of Treasury
notes to MMCD and MMSD, the S corpor-
ations should have recognized gain of
$12,160,000 when they closed the short
sale obligation. Respondent's reasoning is
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flawed, however, as his analysis does not
take into account the transfer of petitioners'
short sale obligation to MMCD and
MMSD, which lowered petitioners' bases
in both S corporations by the same amount
their bases were raised through the transfer
of the Treasury notes. See Rev. Rul. 95-45,
1995-1 C.B. 53. Ultimately, respondent's
alternative argument results in the same
overstatement of basis issue present in the
notice of deficiency.

FN4. Specifically, four of the seven part-
ners in Bakersfield took the following
steps to increase Bakersfield's zero basis in
its oil and gas property: (1) The four part-
ners formed a new partnership, Bakersfield
Resources, L.L.C. (Resources); (2) the four
partners sold their partnership interests in
Bakersfield to Resources for $19,924,870.
The four partners held a collective major-
ity stake in Bakersfield and thus caused a
technical termination of the Bakersfield
partnership and the formation of a new
partnership in which Resources held a ma-
jority interest under sec. 708(b)(1)(B); (3)
the new Bakersfield partnership elected to
increase its basis in partnership assets by
the $19,924,870 sale price of the partner-
ship interests sold to Resources following
the transfer of partnership interest pursuant
to secs. 754 and 743. Bakersfield allocated
$16,515,194 of its new $19,924,870 basis
to its oil and gas property and the rest to its
other assets; (4) Bakersfield sold its oil and
gas property to a third party for
$23,898,611.

FN5. Several cases have questioned the
continuing viability of Colony, Inc. v.
Commissioner, 357 U.S. 28, 78 S.Ct. 1033,
2 L.Ed.2d 1119 (1958) in the light of the
1954 amendments to sec. 6501(e)(1)(A).
For example, in CC & FW. Operations
Ltd. Pship. v. Commissioner, 273 F.3d 402,

406 n. 2 (1st Cir.2001), affg. T.C.
Memo.2000-286, the Court of Appeals for
the First Circuit stated that “Whether
Colony's main holding carries over to sec-
tion 6501(e)(1) is at least doubtful”, sug-
gesting that the Supreme Court's gross in-
come test applies only to sales of goods
and services covered by sec. 6501(e)(1)(A)
, but not to other types of income. That po-
sition, however, was not adopted by other
Courts of Appeals. Most recently, the
Court of Appeals for the Federal Circuit
determined that there was no “basis for
limiting Colony's holding concerning the
‘omits from gross income’ language of
I.R.C. § 275(c) to sales of goods or ser-
vices by a trade or business.” Salman
Ranch Ltd v. United States, --- F .3d ----
(Fed.Cir., July 30, 2009) (slip op. at 20).

FN6. The Court of Appeals for the Ninth
Circuit also dismissed the Commissioner's
sub-argument that applying Colony to the
1954 Code would render sec.
6501(e)(1)(A)(i) superfluous:

Section 6501(e)(1)(A) requires a com-
parison of two numbers: (1) the “gross
income” omitted with (2) the “gross in-
come” stated in the return. If the first
number divided by the second number is
greater than 25%, then the 6-year limita-
tions period applies. Because §
6501(e)(1)(A)(i) changes the definition
of “gross income” for taxpayers in a
trade or business, it potentially affects
both the numerator (the omission from
gross income) and the denominator (the
total gross income stated in the return).
Colony's holding, however, affects only
the numerator, by defining what consti-
tutes an omission from gross income.

Bakersfield Energy Partners, LP v. Com-
missioner, 568 F.3d 767, 776 (9th
Cir.2009), affg. 128 T.C. 207, 2007 WL
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United States Tax Court.
INTERMOUNTAIN INSURANCE SERVICE OF

VAIL, Limited Liability Company, Thomas A.
Davies, Tax Matters Partner, Petitioner

v.
COMMISSIONER OF INTERNAL REVENUE,

Respondent.
No. 25868-06.

Sept. 1, 2009.

*1 P moved for summary judgment on the ground
that R's partnership item adjustments were made
after the general 3-year period of limitations for as-
sessing tax had expired. R argues that an extended
6-year period of limitations applies.

Held: The 3-year period of limitations is applicable.
Thus P's motion for summary judgment will be
granted.

Steven R. Anderson, for petitioner.

Gary J. Merken, for respondent.

MEMORANDUM OPINION

WHERRY, Judge.

This case is before the Court on petitioner's January
18, 2008, motion for summary judgment. The sole
issue for decision is whether a basis overstatement
constitutes a substantial omission from gross in-
come that can trigger an extended 6-year period of
limitations. See secs. 6229(c)(2), 6501(e)(1)(A).
FN1 We follow our opinion in Bakersfield Energy
Partners, LP v. Commissioner, 128 T.C. 207 (2007)
, affd. 568 F.3d 767 (9th Cir.2009), and hold that
the extended limitations period does not apply.

FN1. Unless otherwise indicated, all sec-
tion references are to the Internal Revenue

Code of 1986, as amended and in effect for
the tax year at issue (Code), and all Rule
references are to the Tax Court Rules of
Practice and Procedure.

Background

Intermountain Insurance Service of Vail, LLC
(Intermountain), engaged in a series of transac-
tions-some of which increased tax basis-cul-
minating in the sale of business assets on August 1,
1999, for $1,918,844. It reported the $1,918,844
gross sales price and, after deducting $131,544 of
allowed or allowable depreciation, claimed a
stepped-up $2,061,808 basis in the assets, on a
Form 4797, Sales of Business Property, attached to
its 1999 Form 1065, U.S. Partnership Return of In-
come. It filed that return on September 15, 2000.

Almost 6 years later, on September 14, 2006, re-
spondent issued a notice of final partnership admin-
istrative adjustment (FPAA) with respect to Inter-
mountain's 1999 tax year. Respondent found that
some of the transactions Intermountain engaged in
were improper and ineffective for Federal income
tax purposes and consequently determined that In-
termountain had improperly claimed a $13 expense,
overstated capital contributions by $2,197,696,
overstated outside partnership basis by $2,061,808,
and improperly claimed an $87,680 loss.

Petitioner challenges the timeliness of the FPAA,
arguing that the general 3-year period of limitations
had already expired when respondent issued the
FPAA. Petitioner further cites Bakersfield Energy
Partners, LP v. Commissioner, supra, for the pro-
position that a basis overstatement cannot trigger an
extended 6-year period of limitations under either
section 6229(c)(2) or 6501(e)(1)(A). Respondent
asserts that we decided Bakersfield incorrectly and
urges us to overrule it.FN2

FN2. Respondent provides no other reas-
on-beyond the application of sec.
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6501(e)(1)(A)-why the period of limita-
tions would have remained open.

Discussion

Summary judgment is intended to expedite litiga-
tion and avoid unnecessary and expensive trials.
Fla. Peach Corp. v. Commissioner, 90 T.C. 678,
681 (1988). A party moving for summary judgment
bears the burden of demonstrating that no genuine
issue of material fact exists and that he or she is en-
titled to judgment as a matter of law. Sundstrand
Corp. v. Commissioner, 98 T.C. 518, 520 (1992),
affd. 17 F.3d 965 (7th Cir.1994), cert. denied 513
U.S. 821 (1994). Facts are viewed in the light most
favorable to the nonmoving party. Dahlstrom v.
Commissioner, 85 T.C. 812, 821 (1985). Where a
motion for summary judgment has been properly
made and supported by the moving party, the non-
moving party “may not rest upon the mere allega-
tions or denials” contained in that party's pleadings
but must by affidavits or otherwise “set forth spe-
cific facts showing that there is a genuine issue for
trial.” Rule 121(d).

*2 The Code does not provide a period of limita-
tions within which the Commissioner must file an
FPAA. See Curr-Spec Partners, L.P. v.. Commis-
sioner, --- F.3d ---- (5th Cir., Aug. 11, 2009), affg.
T.C. Memo.2007-289; Rhone-Poulenc Surfactants
& Specialties, L.P. v. Commissioner, 114 T.C. 533,
534-535 (2000). However, any partnership item ad-
justments made in an FPAA will be time barred at
the partner level if the Commissioner does not issue
the FPAA within the applicable period of limita-
tions for assessing tax attributable to partnership
items. Curr-Spec Partners, L.P. v. Commissioner,
supra at ---- (slip op. at 5); Rhone-Poulenc Surfact-
ants & Specialties, L.P. v. Commissioner, supra at
535.

The general period of limitations for assessing tax
is 3 years from the filing of a Federal income tax
return. Sec. 6501(a). That period is extended to 6
years “If the taxpayer omits from gross income an

amount properly includible therein which is in ex-
cess of 25 percent of the amount of gross income
stated in the return”. Sec. 6501(e)(1)(A). For the as-
sessment of tax attributable to a partnership item,
the period of limitations remains open at least for 3
years after the date the partnership return was filed
or 3 years after the last day, disregarding exten-
sions, for filing the partnership return, whichever is
later. Sec. 6229(a). The period of limitations for as-
sessing tax attributable to partnership items remains
open for at least 6 years after the later of the two
dates described in section 6229(a) “If any partner-
ship omits from gross income an amount properly
includible therein which is in excess of 25 percent
of the amount of gross income stated in its return”.
Sec. 6229(c)(2).

For the purpose of ruling on petitioner's motion for
summary judgment we view the facts in the light
most favorable to respondent and assume that the
adjustments that respondent made in the FPAA to
Intermountain's partnership return are correct. The
parties agree that respondent issued the FPAA after
the 3-year periods described in sections 6229(a) and
6501(a) had expired. But they disagree whether a
basis overstatement by Intermountain could have
extended the period of limitations for assessing tax
under either section 6229(c)(2) or section
6501(e)(1)(A).FN3 Our opinion in Bakersfield En-
ergy Partners, LP v. Commissioner, 128 T.C. 207
(2007), is directly on point.FN4

FN3. Respondent argues that sec.
6501(e)(1)(A) applies, but he mostly likely
meant to cite sec. 6229(c)(2). Sec.
6501(e)(1)(A) refers to a taxpayer's omis-
sion from gross income, the amount of
gross income stated on a taxpayer's Feder-
al income tax return, and a period running
from the filing of a taxpayer's return. Re-
spondent, however, has only provided in-
formation about Intermountain's omission
from gross income, the amount of gross in-
come stated on Intermountain's partnership
return, and the period running from the fil-
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ing of that partnership return. These are
considerations directly relevant to sec.
6229(c)(2) and only tangentially relevant
to sec. 6501(e)(1)(A).

FN4. Under Golsen v. Commissioner, 54
T.C. 742, 757 (1970), affd. 445 F.2d 985
(10th Cir.1971), we “follow a Court of Ap-
peals decision which is squarely in point
where appeal from our decision lies to that
Court of Appeals”. See Lardas v. Commis-
sioner, 99 T.C. 490, 495 (1992). If the
Court of Appeals has not yet decided the
issue, however, we will give effect to our
own views. Id. Petitioner states in his peti-
tion that Intermountain has no principal
place of business, suggesting that-absent
stipulation to the contrary-this case may be
appealable to the Court of Appeals for the
District of Columbia Circuit. See sec.
7482(b)(1). Respondent adds that the case
may be appealable to the Court of Appeals
for the Eighth Circuit if Intermountain
continued to have a place of business while
it was winding up its affairs. If that is the
case, we question whether an appeal might
actually lie in the Court of Appeals for the
Tenth Circuit because Intermountain was
organized under the laws of Colorado and,
at least at one point, had its principal place
of business in that State. Ultimately we do
not need to answer the question of proper
venue because none of those Courts of Ap-
peals has decided the issue before us. We
will therefore follow our opinion in
Bakersfield Energy Partners, LP v. Com-
missioner, 128 T.C. 207 (2007), affd. 568
F.3d 767 (9th Cir.2009).

In Bakersfield Energy Partners, LP v. Commission-
er, supra at 213-215, we held that a basis overstate-
ment is not an omission from gross income. We ap-
plied the Supreme Court's holding in Colony, Inc. v.
Commissioner, 357 U.S. 28, 33 (1958), and stated
that “the extended period of limitations applies to

situations where specific income receipts have been
‘left out’ in the computation of gross income and
not when an understatement of gross income resul-
ted from an overstatement of basis.” Bakersfield
Energy Partners, LP v. Commissioner, supra at 213
(paraphrasing Colony ).

*3 The Court of Appeals for the Ninth Circuit af-
firmed our opinion in Bakersfield, concluding that
“Under Colony, Bakersfield's allegedly overstated
basis is not an omission from gross income under §
6501(e)(1)(A) or § 6229(c)(2).” Bakersfield Energy
Partners, LP v. Commissioner, 568 F.3d at 778.
The Court of Appeals for the Federal Circuit also
recently held that Colony controlled the disposition
of a section 6501(e)(1)(A) case involving a basis
overstatement. Salman Ranch Ltd. v. Commission-
er, ---F.3d ----, ---- (Fed.Cir., July 30, 2009) (slip
op. at 28) (“Our holding today is consistent with the
June 17, 2007 decision of the Ninth Circuit in [
Bakersfield ].”); see also Beard v. Commissioner,
T.C. Memo.2009-184. We hereby reaffirm our
holding in Bakersfield and decline respondent's in-
vitation to overrule it.FN5

FN5. Respondent insists that we should not
rely on Colony, Inc. v. Commissioner, 357
U.S. 28, 33 (1958), asserting that the Su-
preme Court did not interpret the applic-
able version of the statute and that its hold-
ing was nevertheless limited to situations
involving trade or business income from
the sale of goods or services. As we stated
in Bakersfield Energy Partners, LP v.
Commissioner, supra at 215, “We are un-
persuaded by respondent's attempt to dis-
tinguish and diminish the Supreme Court's
holding in [Colony ].” Moreover even if
we were to agree with respondent, which
we do not, we would be hesitant to contra-
dict the Supreme Court's ruling in Colony.
The Supreme Court has advised lower
courts that “If a precedent of this Court
[the Supreme Court] has direct application
in a case, yet appears to rest on reasons re-
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jected in some other line of decisions, the *
* * [lower courts] should follow the case
which directly controls, leaving to this
Court the prerogative of overruling its own
decisions.” Rodriguez de Quijas v. Shear-
son/American Express, Inc., 490 U.S. 477,
484 (1989).

The Court has considered all of respondent's con-
tentions, arguments, requests, and statements. To
the extent not discussed herein, we conclude that
they are meritless, moot, or irrelevant.

To reflect the foregoing,

An order and decision for petitioner will be
entered.

U.S.Tax Ct.,2009.
Intermountain Ins. Service of Vail v. C.I.R.
T.C. Memo. 2009-195, 2009 WL 2762360 (U.S.Tax
Ct.), 98 T.C.M. (CCH) 144, T.C.M. (RIA)
2009-195, 2009 RIA TC Memo 2009-195
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United States Tax Court.
UTAM, LTD., DDM Management, Inc., Tax Mat-

ters Partner, Petitioner
v.

COMMISSIONER of INTERNAL REVENUE, Re-
spondent.

No. 24762-06.

Nov. 9, 2009.

Background: Taxpayers, who were partners in lim-
ited partnership, petitioned for review of notice of
final partnership administrative adjustment
(FPAA). Taxpayers moved for summary judgment,
and IRS cross-moved for partial summary judg-
ment.

Holding: The Tax Court, Kroupa, J., held that basis
overstatement did not constitute substantial omis-
sion from gross income that would trigger extended
6-year assessment period.
Taxpayer's motion granted, IRS's motion denied.

West Headnotes

Internal Revenue 220 4572

220 Internal Revenue
220XXI Assessment of Taxes

220XXI(B) Time for Assessment and Limita-
tions

220XXI(B)1 In General
220k4572 k. Effect of Erroneous,

False, or Fraudulent Returns. Most Cited Cases
Partnership's basis overstatement did not constitute
“substantial omission from gross income” that
would trigger extended 6-year assessment period.
26 U.S.C.A. §§ 6229(c)(2), 6501(e)(1)(A).
James F. Martens, Michael B. Seay, and Kelli H.
Todd, for petitioner.

Edsel Ford Holman, Jr., for respondent.

MEMORANDUM OPINION

KROUPA, Judge.

*1 This partnership-level matter is before the Court
on petitioner's motion for summary judgment as
supplemented and respondent's cross-motion for
partial summary judgment, respectively filed under
Rule 121.FN1 Respondent issued UTAM, Ltd.
(partnership) a notice of final partnership adminis-
trative adjustment (FPAA) for 1999 on October 13,
2006, which is beyond the general 3-year periods
for assessment under sections 6229(a) and 6501(a).
We must decide whether a basis overstatement con-
stitutes a substantial omission from gross income
that can trigger an extended 6-year assessment peri-
od under section 6229(c)(2) or section
6501(e)(1)(A). We hold that the extended assess-
ment period does not apply to an overstatement of
basis in this case and follow Bakersfield Energy
Partners, LP v. Commissioner, 128 T.C. 207, 2007
WL 1712543 (2007), affd. 568 F.3d 767 (9th
Cir.2009).FN2 Accordingly, we shall grant peti-
tioner's motion for summary judgment and deny re-
spondent's cross-motion for partial summary judg-
ment.

Background

The following facts have been assumed solely for
purposes of resolving the pending motions. David
Morgan created several entities for both tax and
non-tax related purposes. Mr. Morgan's first busi-
ness enterprise was Success Life, a life insurance
agency based in Austin, Texas. As Success Life ex-
panded into real estate and other ventures, Mr.
Morgan merged Success Life into UTA Manage-
ment, Inc. (UTA Management), an S corporation he
solely owned. Mr. Morgan decided, because of the
Texas franchise tax on S corporations, to transfer
the business of UTA Management to a limited part-
nership. Mr. Morgan created UTAM, Ltd., a limited
partnership consisting of two partners, UTA Man-
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agement and DDM Management, Inc. (DDMM), an
S corporation owned by Mr. Morgan and his fam-
ily. Shortly after the partnership's formation, an un-
related insurance company offered to purchase all
outstanding partnership interests.

Before the sale occurred, UTA Management artifi-
cially inflated its basis in the partnership from
$2,764,685 to $41,105,132 through a series of
transactions constituting what is now known as a
“Son of BOSS” tax shelter. These transactions re-
duce or eliminate capital gains by creating artificial
losses through the transfer of assets laden with sig-
nificant liabilities to a partnership. Here, UTA
Management increased its basis by contributing
$38,158,500 in cash along with short sale positions
of $38 million in U.S. Treasury Notes to the part-
nership. UTA Management included the cash con-
tributions in computing its new partnership basis
but excluded the short sale position because the li-
ability could not be determined at the time of trans-
fer.

UTA Management and DDMM sold their partner-
ship interests for $27,848,493 and $350,000 re-
spectively. DDMM reported a $318,187 gain from
the sale on its Federal tax return for 1999. UTA
Management elected to treat the sale of its partner-
ship interest as a deemed sale of partnership assets
under section 338(h)(10) and reported a
$13,256,639 loss.FN3

*2 As previously stated, respondent issued the
FPAA beyond the general 3-year assessment peri-
ods. Respondent determined that UTAM “was a
sham” and found UTA Management's basis over-
statement presented issues that must be addressed at
the partnership level. Respondent therefore re-
versed all of UTAM's income items, expense items,
and capital transactions and adjusted UTA Manage-
ment's outside partnership basis to zero.

Petitioner challenges the timeliness of the FPAA ar-
guing that the general 3-year assessment periods
had already expired when respondent issued the
FPAA. Petitioner argues that a basis overstatement

cannot trigger an extended 6-year period of assess-
ment under either section 6229(c)(2) or section
6501(e)(1)(A) citing Bakersfield Energy Partners,
LP v. Commissioner, supra. Respondent asserts that
we decided Bakersfield incorrectly and urges us to
overrule it. We decline to do so.

Appeal of this case lies with the Court of Appeals
for the D.C. Circuit, and no case in the D.C. Circuit
contradicts our prior holdings on the contested is-
sue.

Discussion

This is yet one more Son of BOSS case before the
Court on the parties' cross-motions for full or par-
tial summary judgment on the issue whether the
FPAA was timely if issued after the general 3-year
periods expired. Both parties agree that the facts are
not in dispute. We must apply the law to the facts.
We begin with the general rules for the limitations
period.

The Code does not provide a limitations period
within which the Commissioner must issue an
FPAA. See Curr-Spec Partners, LP v. Commission-
er, 579 F.3d 391 (5th Cir.2009), affg. T.C.
Memo.2007-289; Rhone-Poulenc Surfactants &
Specialties, LP v. Commissioner, 114 T.C. 533,
534-535, 2000 WL 863142 (2000). Partnership item
adjustments will be time barred at the partner level,
however, if the Commissioner does not issue the
FPAA within an applicable period for assessing tax
attributable to partnership items. Curr-Spec Part-
ners, LP v. Commissioner, supra at 398; Rhone-
Poulnec Surfactants & Specialities, LP v. Commis-
sioner, supra at 535. The Commissioner must gen-
erally assess a tax or issue a notice of deficiency
within a 3-year period after a taxpayer files his or
her return. Secs. 6501(a), 6503(a). The Code
provides a specific rule governing the adjustment of
partnership items.FN4 Sec. 6229(a), (d). The gener-
al 3-year assessment periods extend to six years if
the taxpayer (or partnership) omits an amount prop-
erly includable in gross income that exceeds 25 per-
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cent of the amount of gross income stated in the re-
turn. Secs. 6501(e)(1)(A), 6229(c)(2). The addition-
al three years is necessary because the Commis-
sioner is at a special disadvantage to discover an
omission of items from a return as opposed to in-
cluding items that reduce taxable income. See
Colony, Inc. v. Commissioner, 357 U.S. 28, 36, 78
S.Ct. 1033, 2 L.Ed.2d 1119 (1958); Taylor v.
United States, 417 F.2d 991, 993 (5th Cir.1969).

Respondent concedes that he issued the FPAA after
the general 3-year assessment periods expired. Re-
spondent argues this Court maintains jurisdiction
because a basis overstatement by the partnership
extends the period for assessing tax under either
section 6229(c)(2) or section 6501(e)(1)(A). Re-
spondent admits there was no such omission in the
partnership's tax return for 1999 but claims that
UTA Management omitted an item from gross in-
come by overstating the basis of its investment in
the partnership by $37,857,494. He therefore argues
the FPAA was timely because the alleged over-
stated basis on UTA Management's return extended
the limitations period for assessing an income tax
deficiency against Mr. Morgan, the sole sharehold-
er of UTA Management, to six years. Petitioner
counters that Bakersfield Energy Partners, LP v.
Commissioner, 128 T.C. 207, 2007 WL 1712543
(2007) controls this case, and asserts that even if
UTA Management's basis was overstated, that
alone is not an omission from gross income.

*3 We have held that a basis overstatement is not
an omission from gross income. See id. at 213-215.
In Bakersfield we applied the Supreme Court's
holding in Colony, Inc. v. Commissioner, supra,
and stated that the extended limitations period ap-
plies where “specific income receipts have been
‘left out’ in the computation of gross income and
not when an understatement of gross income resul-
ted from an overstatement of basis.” Bakersfield
Energy Partners, LP v. Commissioner, supra at 213
(paraphrasing Colony, Inc. v. Commissioner, supra
).

The Court of Appeals for the Ninth Circuit affirmed

our Opinion in Bakersfield, 568 F.3d at 778. The
Court of Appeals for the Federal Circuit also re-
cently held that Colony controlled the disposition of
a section 6501(e)(1)(A) case involving a basis over-
statement. Salman Ranch Ltd. v. United States, 573
F.3d 1362, 1377 (Fed.Cir.2009); see also Inter-
mountain Ins. Serv. of Vail, LLC v. Commissioner,
T.C. Memo.2009-195; Beard v. Commissioner,
T.C. Memo.2009-184. These cases have all con-
cluded that mere overstatement of basis does not
trigger the extended period of limitations.

Respondent relies on Phinney v. Chambers, 392
F.2d 680 (5th Cir.1968). The Fifth Circuit Court of
Appeals in Phinney found that the 6-year period of
limitations applied to a fiduciary income tax return
on which the nature of an item of income was mis-
stated. The Commissioner was at a disadvantage
identifying the error in the reporting of the transac-
tion in issue in Phinney because the fiduciary tax
return listed the item of income without disclosing
its receipt in an installment sale. Phinney is not dir-
ectly on point and does not persuade this Court to
overrule Bakersfield.

Respondent further argues that the Supreme Court
holding in Colony is limited to the context of trade
or business income from the sale of goods or ser-
vices. Respondent asserts that Colony should not
apply because petitioner was not in the trade or
business of selling partnership interests. This Court
rejected the same argument in Bakersfield. Neither
the language nor the rationale of Colony can be lim-
ited to the sale of goods or services by a trade or
business. Bakersfield Energy Partners, LP v. Com-
missioner, 128 T.C. at 215.

Finally, respondent argues that the Court should fo-
cus on the definition of the phrase “gross income,”
not on the definition of the word “omits” when in-
terpreting the phrase “omits from gross income.”
The Supreme Court, however, attached importance
to the word “omits” in determining whether the
limitations period should be extended. See Colony,
Inc. v. Commissioner, supra at 32. This Court finds
no “omission” from gross income such as would
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trigger an extended period for assessment.

We have considered all arguments made in reach-
ing our decision, and, to the extent not mentioned,
we conclude that they are moot, irrelevant, or
without merit. We conclude that neither the partner-
ship nor any of its partners omitted gross income
from a return so as to make applicable the extended
assessment period of section 6229(c)(2) or section
6501(e)(1)(A). We therefore find that the limita-
tions period for assessing tax against petitioner has
expired.

*4 An appropriate order and decision will be
entered for petitioner.

FN1. All section references are to the In-
ternal Revenue Code (Code) in effect for
the year at issue, and all Rule references
are to the Tax Court Rules of Practice and
Procedure, unless otherwise indicated.

FN2. Respondent does not argue that the
regulations under sec. 301.6501(e)-1T,
Temp. Proced. & Admin. Regs., 74
Fed.Reg. 49321 (Sept. 28, 2009), apply.

FN3. This is calculated by subtracting
UTA Management's claimed basis
($41,105,132) from the amount it received
for its interest in the partnership
($27,848,493).

FN4. Partnership items include any item of
income, gain, loss, deduction, or credit that
subtit. A requires the partnership to take
into account for the taxable year, to the ex-
tent that regulations provide that the item
is more appropriately determined at the
partnership level than at the partner level.
See sec. 6231(a)(3); see also sec.
301.6231(a)(3)-1(a), Proced. & Admin.
Regs.

U.S.Tax Ct.,2009.
UTAM, Ltd. v. C.I.R.
T.C. Memo. 2009-253, 2009 WL 3739456 (U.S.Tax

Ct.), 98 T.C.M. (CCH) 422, T.C.M. (RIA)
2009-253, 2009 RIA TC Memo 2009-253

END OF DOCUMENT

Page 4
T.C. Memo. 2009-253, 2009 WL 3739456 (U.S.Tax Ct.), 98 T.C.M. (CCH) 422, T.C.M. (RIA) 2009-253, 2009 RIA
TC Memo 2009-253
(Cite as: T.C. Memo. 2009-253, 2009 WL 3739456 (U.S.Tax Ct.))

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case: 09-2353   Document: 18    Date Filed: 03/23/2010    Page: 241

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6229&FindType=L&ReferencePositionType=T&ReferencePosition=SP_fcf30000ea9c4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6501&FindType=L&ReferencePositionType=T&ReferencePosition=SP_d39300002d0e0
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6501&FindType=L&ReferencePositionType=T&ReferencePosition=SP_d39300002d0e0
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=26CFRS301.6501%28E%29-1T&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1037&DocName=74FR49321&FindType=Y&ReferencePositionType=S&ReferencePosition=49321
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1037&DocName=74FR49321&FindType=Y&ReferencePositionType=S&ReferencePosition=49321
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1016188&DocName=26CFRS301.6231%28A%29%283%29-1&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1016188&DocName=26CFRS301.6231%28A%29%283%29-1&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1016188&DocName=26CFRS301.6231%28A%29%283%29-1&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4


CERTIFICATE OF COMPLIANCE 
 

1. This brief complies with the type-volume limitation of Fed. R. App. P. 
28.1(e)(2) or 32(a)(7)(B) because: 

 
[ X ] this brief contains 9,856 words, excluding the parts of the brief 
exempted by Fed. R. App. P. 32(a)(7)(B)(iii), or  

 
[     ] this brief uses a monospaced typeface and contains [state the number 
of] lines of text, excluding the parts of the brief exempted by Fed. R. App. P. 
32(a)(7)(B)(iii). 

 
2. This brief complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because: 
 

[ X ] this brief has been prepared in a proportionally spaced typeface using 
Microsoft Word 2000 in 14pt Times New Roman; or 
 
[     ] this brief has been prepared in a monospaced typeface using [state 
name and version of word processing program] with [state number of 
characters per inch and name of type style]. 

 
 
Dated: March 23, 2010    /s/ Robert T. Numbers, II   
       Counsel for Appellants 
 

Case: 09-2353   Document: 18    Date Filed: 03/23/2010    Page: 242



CERTIFICATE OF FILING AND SERVICE 
 
 I hereby certify that on this 23rd day of March, 2010, I caused this Brief of 

Appellants to be filed electronically with the Clerk of the Court using the CM/ECF 

System, which will send notice of such filing to the following registered CM/ECF 

users:  

 Joan I. Oppenheimer 
 U.S. DEPARTMENT OF JUSTICE 
 Tax Division 
 Post Office Box 502 
 Washington, D.C.  20044 
 (202) 514-2954 

 
Counsel for Appellee 

 
 I further certify that on this 23rd day of March, 2010, I caused the required 

number of bound copies of the foregoing Brief of Appellant and Joint Appendix to 

be hand-filed with the Clerk of this Court and for one copy of the same to be 

served, via U.S. Mail, postage prepaid, upon all case participants, at the above 

listed address. 

 
/s/ Robert T. Numbers, II    
Counsel for Appellants 

         
 

Case: 09-2353   Document: 18    Date Filed: 03/23/2010    Page: 243


	09-2353.ab.cov.jem.pdf
	09-2353.ab.tables.jem.pdf
	09-2353.ab.jem.pdf
	09-2353.add.slipsheet.jem.pdf
	09-2353.ab.add.jem.pdf
	26 USCA 275 (1939)
	26 USCA 754
	26 USCA 6221
	26 USCA 6223
	26 USCA 6226
	26 USCA 6229
	26 USCA 6501 (1954)
	26 USCA 6501 (Current)
	52 TC 240
	54 TC 1336
	64 TC 460
	71 Fed Cl 324
	77 Fed Cl 505
	79 Fed Cl 189
	84 TC 203
	116 TC 31
	119 TC 140
	128 TC 207
	TC Memo 2000-286
	2007 WL 2209129
	TC Memo 2009-184
	TC Memo 2009-195
	TC Memo 2009-253

	09-2353.ab.certs.jem.pdf

