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Dear Mr. Cayce:

These cases, consolidated for argument and opinion, were argued

November 1, 2010, before Judges DeMoss, Benavides, and Elrod.  Pursuant to

Fed. R. App. P. 28(j), we write to advise the Court of new authority pertinent

to this case.

The Government has relied (e.g., Burks Appellee Br. 37-68) on

temporary Treasury regulations that were promulgated, along with proposed

final regulations, on September 24, 2009.  T.D. 9466, 74 Fed. Reg. 49321

(2009).  After notice and comment, the Secretary has now issued final

regulations (T.D. 9511), effective December 14, 2010, that replace the

temporary regulations, and which will be published in the Federal Register

on December 17, 2010.  See BNA’s Daily Tax Report, No. 239, L-5 (Dec. 15,

2010).  The final regulations are largely identical to the temporary

regulations, but their issuance is significant in at least two ways.
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First, the new, final regulations have been issued after notice and

comment.  Thus, any arguments that the regulations should receive less

deference because they were temporary and promulgated without notice and

comment (see M.I.T.A. amicus Br. 10-14) are now moot. 

Second, the final regulations clear up any doubt as to whether they

apply to cases like this one.  (See Burks Reply Br. 17-19.)  The regulations

state that they “apply to taxable years with respect to which the period for

assessing tax was open on or after September 24, 2009.”  Treas. Reg.

§ 301.6229(c)(2)-1(b); § 301.6501(e)-1(e).  As the preamble to the regulations

explains, “The three-year limitations period is one of several limitations

periods in the Internal Revenue Code, including the six-year limitations

period under sections 6229(c)(2) and 6501(e)(1),” and “[t]he expiration of the

three-year period does not ‘close’ a taxable year if a longer period applies.” 

Daily Tax Report at L-6.  Thus, the final regulations do not retroactively

“reopen” any closed tax year, and they “apply to taxable years with respect to

which the six-year period for assessing tax under section 6229(c)(2) or

6501(e)(1) was open on or after September 24, 2009.”  Id.  That situation

plainly includes these cases.

Sincerely yours,

/s/  JOAN I. OPPENHEIMER

JOAN I. OPPENHEIMER

Attorney

Appellate Section
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CERTIFICATE OF SERVICE

When All Case participants are Registered for the

Appellate CM/ECF System

I hereby certify that on December 15, 2010, I electronically filed the

foregoing Rule 28(j) letter with the Clerk of the Court for the United States

Court of Appeals for the Fifth Circuit by using the appellate CM/ECF system. 

I certify that all participants are registered CM/ECF users and that

service will be accomplished by the appellate CM/ECF system.

/s/ JOAN I. OPPENHEIMER

_____________________________

JOAN I. OPPENHEIMER

Counsel for the Appellee in Burks

Counsel for the Appellant in M.I.T.A.
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