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STATEMENT OF RELATED CASES

Plaintiffs-Appellants, Robert N. and Cynthia Cadrecha (“Plaintiffs’), are
unaware of any other case pending in this or any other court that will directly affect
or be directly affected by this Court’s decision on appeal.

STATEMENT OF JURISDICTION

Pursuant to 28 U.S.C. 8 1295, the Court of Appeals for the Federal Circuit
has jurisdiction over this appeal as to a final order and judgment of the United
States Court of Federal Claims. Specifically, the Plaintiffs/Appellants appea the
final Opinion and Order dated April 2, 2012, 2012 (A1-12, Doc. 29)* granting a
motion to dismiss, and the final Judgment dated April 4, 2012 (A30, Doc. 30),
which resolved the case.

STATEMENT OF THE ISSUES

1.  Whether the purported Notice of Disallowance dated August 31, 2007
issued by the Internal Revenue Service (A34-37, Doc. 14-7), which specifically
references Plaintiffs Refund Claim dated May 23, 2007, means that the Internal
Revenue Service issued a Notice of Disallowance of the Plaintiffs Refund Claim

(i.e., the Amended 1040X) dated March 20, 2007.

! References to the attached Appendix are cited without the leading numbers; e.q.,
“Al” means page “A000001" of the Appendix. “Doc.” reference cite to the
location of the same materia in the record from the Court of Federal Claims.
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2. Whether the Internal Revenue Service ever issued a Notice of
Disallowance of Plaintiffs Refund Claim (i.e., specifically, the Amended 1040X).

3. Whether the Federal Claims Court properly applied the standard in
assuming all of a plaintiff’s undisputed factual allegations are true and to draw all
reasonable inferences in a plaintiff’s favor. Scheuer v. Rhodes, 416 U.S. 232, 236
(1974), abrogated on other grounds by Harlow v. Fitzgerald, 457 U.S. 800 (1982).

4, Whether a series of consistent communications issued by the Interna
Revenue Service upon which Plaintiffs detrimentally rely should be ignored.

STATEMENT OF THE CASE

Plaintiffs-Appellants, Robert N. and Cynthia Cadrecha (as defined above
“Plaintiffs’), filed a complaint in the United States Court of Federal Claims

(“Federa Claims Court”) seeking a refund of $26,679 from the Internal Revenue

Service (“IRS’) and petitioned the court to determine their tax liability.
Defendant-Appellee, the United States (“Defendant”), filed a Motion to Dismiss
based on the untimely filing of their complaint in the Federal Claims Court after

the running of the two-year statute of limitations set forth in 1.R.C. § 6532(a)? and

?1.R.C. § 6532(a)(1) provides:

No suit or proceeding under section 7422(a)[, which governs filing
refund claims with the IRS|] for the recovery of any internal revenue
tax, penalty, or other sum, shall be begun before the expiration of 6
months from the date of filing the claim required under such section
unless the Secretary renders a decision thereon within that time, nor

2
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because they filed a refund claim with the IRS after the running of the statute of
limitations set forth in I.R.C. § 6511(a).>

On April 2, 2012, the Federal Claims Court filed an Opinion and Order,
Doc. 29, (the “Order”) disalowing the Plaintiffs’ Claim on two grounds. First, the
IRS issued a notice disallowing the Paintiffs refund clam which starts the
running of the two year requirement to file suit — and rejected the Plaintiffs
assertions that the IRS withdrew the notice. Second, none of the actions taken by
the IRS, including a consistent four-year pattern of letters and ord
communications, tolled the statute of limitations. See A9, Order, Doc. 29, p. 9.
Because suit was filed more than two years after the said notice of disallowance,

the Federal Claims Court concluded that it had no jurisdiction. On April 4, 2012,

after the expiration of 2 years from the date of mailing by certified
mail or registered mail by the Secretary to the taxpayer of a notice of
the disalowance of the part of the clam to which the suit or
proceeding relates.

*In relevant part, |.R.C. § 6511(a) provides:

Claim for credit or refund of an overpayment of any tax imposed by
thistitle in respect of which tax the taxpayer is required to file areturn
shall be filed by the taxpayer within 3 years from the time the return
was filed or 2 years from the time the tax was paid, whichever of such
periods expires later, or if no return was filed by the taxpayer, within
2 years from the time the tax was paid.
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the Federal Claims Court entered judgment, dismissing the Complaint. See A13,
Judgment, Doc. 30.

STATEMENT OF THE FACTS

Plaintiffs-Appellants filed their 2003 Form 1040 on or about April 15, 2004.
See Compl., Doc. 1-1. In 2007, the Plaintiffs learned of the filing of a case in the
Federal Claims Court by an unrelated taxpayer which eventually resulted in the
decision of Fisher v. United Sates, 82 Fed. Cl. 780 (2008). The Plaintiffs timely
filed on March 20, 2007, an Amended Income Tax Return, Form 1040X, for 2003,
as a Protective Claim for Refund. See Compl., Doc. 1 1 16; PIs’ Resp., Doc. 14, p.
2. By way of background, Plaintiffs had initially reported on their 2003 tax return
(Form 1040) the gain from the sale of stock they had received as a result of the
demutualization of Principal Financial Group in exchange for its interest in the
company by virtue of the ownership of a life insurance policy owned by the
Plaintiffs wholly owned S corporation, Tampa Wholesale Furniture Company.*

See Compl., Doc. 1 § 15.

* An S corporation is a “small business corporation” whose income is taxed
through its shareholders, the Plaintiffs here, not through the corporation itself.
I.R.C. 8§ 1363.
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On May 10, 2007, after the statute of limitations to file an amended return
had expired,” the IRS asked for additional supporting information within 30 days.
Plaintiffs responded on May 17, 2007 (see A29) indicating that the Complaint in
Fisher was the case to which their protective claim for refund referred. See A26-
29 and A31-32, Exs. D and E,° Docs. 14-4 and 14-5.”

While there are numerous letters between the IRS and the plaintiffs or their
accountant which are identified in the Order, certainly acritical letter is the August
31, 2007 letter (105C) allegedly disallowing their claim. See A34-37, Ex. G, Doc.
14-7. The letter specifically referred to Plaintiffs May 23, 2007 submission
(which is the referenced May 17, 2007 letter). The IRS letter (which is routinely
referenced as the Notice of Disallowance) stated: “You filed your claim for credit
or refund more than 3 years after the tax return due date. A clam must be filed

within 3 years from the time the return wasfiled.” Seeid.

> As Note 5 of the Federal Claims Court Order of April 2, 2012 (Doc. 29), states,
the statute of limitation for plaintiffs to file an amended return as set forthin I.R.C.
8§ 6511(a) expired on April 15, 2007, three years after plaintiffs filed their 2003 tax
return. Thisis the later of the two limitations periods contained in the statute, the
other being April 15, 2006, two years after the tax was paid.

® As a matter of convenience, Plaintiffs have referred to the exhibits as they
appeared in Plaintiffs Response before the Federal Claims Court, and also cited
their specific docket entry numbers, to avoid unnecessary confusion.

’ Attached to the Appendix (A60-65) is the more complete Notice of Disallowance,
filed below as Docket Entry 22-1 on Dec. 1, 2011, as explained in Note 6 in the
Order below.
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While the communications through letters and oral communications
continue (which are summarized in A15-18, Ex. A, Doc. 14-1), it is important to
note that the Federal Claims Court on August 6, 2008 rules in favor of the taxpayer
in Fisher, supra. The gist of the holding is that the taxpayer in Fisher is entitled to
basis in the stock they received as a result of the demutualization and, therefore,
the Plaintiffs here would be entitled to the refund but for the alleged jurisdictional
ISsue.

In the Defendant’s reply (Doc. 21) below, an affidavit of Charity McDaniel
Is attached upon which the Federal Claims Court relies. See A53-57, Doc. 21-2.
Ms. McDaniel identifies herself as a “Revenue Agent Reviewer” designated to
handle a large number of claims for refund related to the basis in stock taxpayers
received in a demutualization of a mutual insurance company.” Id., A53 { 1.
Paragraph 2 of the affidavit says, “In June 2009, | was assigned plaintiffs’ 2003
refund clam.” 1d., A53 2. Ms. McDaniel claimed to have no knowledge of the
August 31, 2007 Notice of Disallowance nor was a copy was in her file. 1d., A54 q
4. In substance, Ms. McDaniel admitted that she was unaware of the August 31,
2007 letter of the IRS which was not in “her” file, that she repeatedly told the
Plaintiffs and/or their CPA that the Plaintiffs claim was still held in abeyance
and/or suspense pending a determination of whether the IRS would appeal the

Fisher opinion and in another case, Dorrance v. U.S, No. 2:09-CV-01284 (D.
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Ariz. June 15, 2009). Indeed, as late as April 26, 2011, Ms. McDaniel was
advising the Plaintiffs that the “IRS was taking no action on plaintiffs' 2003 refund
claim.” See A56, McDanie Declaration, Doc. 21-2, 1 10.°

SUMMARY OF THE ARGUMENT

The Federal Claims Court erred by concluding that Plaintiffs filing was
more than two years after the IRS purportedly mailed a Notice of Disallowance. It
Is undisputed that Plaintiffs did timely file aclaim for a refund on March 20, 2007.
By letter dated May 10, 2007, the IRS then requested additional information within
thirty days, which Plaintiffs timely submitted by letter dated May 23, 2007. In one
letter, the IRS claimed that the May 23, 2007 claim was untimely. Defendant
asserts that this letter was a Notice of Disallowance from which the statute of
limitations period runs. Because Plaintiffs March claim was timely and because
the purported Notice of Disalowance does not refer to the March claim, but
instead to the May submission, the Federal Claims Court erred by holding that the
statute of limitations period ran from the date of the purported Notice of
Disallowance. Instead, the Federal Claims Court should have viewed the facts and
al inferences in the light most favorable to the Plaintiffs and concluded that a

proper Notice of Disallowance was never issued on the March claim.

® The Internal Revenue Service maintains a tracking system for each taxpayer’s
taxable year. Plaintiffs counsel presume that a person in McDaniel’s position
would have had access to the Plaintiffs’ Transcript of Account which presumably
would have referenced the August 31, 2007 communication.
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Moreover, even if the purported Notice of Disallowance did start the statute
of limitations period, the facts and all inferences viewed in the light most favorable
to Plaintiffs shows that the purported Notice of Disallowance was withdrawn by
the IRS repeated, consistent communications confirming that the Plaintiffs’ refund
clam was till being reviewed and considered. Simply put, taxpayers, like the
Plaintiffs, should be able to rely on declarations and letters issued by a government
agency, particularly the IRS, especially when the communications are consistent
over afour-year period.

As the Amended 1040X filed on March 20, 2007 was timely and appears not
to have been disallowed by the Secretary, the Plaintiffs are entitled to the refund
under Fisher.

STANDARD OF REVIEW

The standard of review is de novo. See In re Asahi/America, Inc., 68 F.3d
442, 444 (Fed. Cir. 1995) (“[Q]uestions of law are subject to full and independent
review (sometimes referred to as ‘de novo’ or ‘plenary’ review)); GAF Building
Materials Corp. v. ELK Corp. of Dallas, 90 F.3d 479 (Fed. Cir. 1996) (“We review
de novo the district court’s decision concerning jurisdiction.”)

ARGUMENT

The Order recognized at great length that the Federa Claims Court has

jurisdiction over tax refund cases under 28 U.S.C. § 1491(a). Nevertheless, the
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Order rules in favor of both of Defendant’s arguments that this case was time
barred. First, the court has no jurisdiction because Plaintiffs filed their Petition
more than two years after the IRS mailed the Notice of Disallowance (the August
31 letter) which is time barred under 1.R.C. § 6532(a). Second, the November
2008 submission by Plaintiffs to the IRS which is a Claim for Refund (Form 843),
(A39, Doc. 14-12, Ex. L) was timed barred because it was filed more than three
years after the due date of the 2003 return. It is important to note that the Order
stated (A7):

When deciding a case based on a defendant’s motion to

dismiss for lack of subject matter jurisdiction pursuant to

RCFC 12(b)(1), the court is obligated to assume that all

of aplaintiff’s undisputed factual allegations are true and

to draw al reasonable inferences in a plaintiff’s favor.

Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), abrogated

on other grounds by Harlow v. Fitzgerald, 457 U.S. 800

(1982).

A.  TheNotice of Disallowance.

Plaintiffs describe in detail in their Response before the Federa
Claims Court of the many letters (Exhibits A through Y, Doc. 14-1 through 14-25)
and conversations held. The court rejected the Plaintiffs arguments that the
Notice of Disalowance (hereinafter the “Notice’) was necessarily withdrawn
based on the IRS letters (and communications) themselves. In its Reply, the
Defendant attaches the McDaniel Declaration (A53-57, Doc. 21-2) which isindeed

a remarkable paper. Notwithstanding that Plaintiffs do not have a right to dispute
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the declaration at the stage in the proceedings below (i.e., there is no further
briefing beyond the Defendant’s Reply), it is certain that accepting the declaration
without an opportunity for trial or cross-examination is surprising in light of the
assumption that a plaintiff’s undisputed factual allegations or reasonable inferences
must be taken as true. Plaintiffs reiterate their position that they, and taxpayers in
general, should be able to rely on declarations and letters issued by a government
agency, particularly the IRS, especialy when none have varied in any detail over at
least four years. Incidentaly, Paragraph 3 of the McDaniel Declaration describes
some of the IRS letters as “form letters generated by an IRS Service Center which
merely acknowledges receipt of plaintiffs inquiries and their Form 943.” See
A54, Doc. 21-2, 1 3. Plaintiffs and the taxpayers of the United States and this
Court should not so lightly dismiss these communications as merely forms. The
Federal Claims Court details the interactions in great detail on pages 2 through 6 in
the Order. On this record, the Federal Claims Court erred by failing strictly to
construe the purported notice and its reference to a May 23, 2007 document against

Defendant and in the light most favorable to Plaintiffs.

10
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1. The Federal Claims Court Erred By Concluding That The Notice
Constituted A Notice of Disallowance And That It Was Not
Withdrawn.

While critical facts are disputed, the Federal Claims Court concluded that

the Notice was not withdrawn as Plaintiffs contended below because (A8, Order p.
8):

Here, plaintiffs make clear that neither plaintiffs

accountant nor the IRS employee with whom the

accountant spoke in December 2009 mentioned the

notice of disallowance or the two-year period set forth in

|.R.S. § 6532(a)(1).
The sole support for this broad statement is the untested declaration in Paragraph 9
of the McDaniel Declaration that no mention of the Notice was made in her second
communication with the plaintiffs accountant in March 2011. Paintiffs
respectfully contend that this issue is clearly a factual one and the Federal Claims
Court’s conclusion is simply not supported by the record below. Nevertheless, the
court jumps to this unsupported factual conclusion thereby distinguishing First
Alabama Bank v. United Sates, 981 F.2d 1226, 1229-30 (11th Cir. 1993), Cooper
v. United Sates, No. 3:97 CV 502-V, 2000 WL 1141598, at *6-8 (W.D.N.C. May
17, 2000), adopted in relevant part by No. 3:97 CV 502-V, 2001 WL 1673620
(W.D. N.C. Oct. 30, 2001), and other cases cited in the Order (see A8, Doc. 29).

The facts are in dispute and the Motion to Dismiss should not be granted

without atrier of fact.

11
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2. The Federal Claims Court Also Erred By Concluding That The
Statute of Limitations Period Was Not Tolled.

The Federal Claims Court found that “the IRS appears to have mistakenly
disallowed plaintiffs’ claim by referencing the wrong filing, i.e., the May 23, 2007
response by the Plaintiffs. The Federal Claims Court then goes on a rather tortured
analysis that the “IRS may (emphasis supplied) have inadvertently construed the
May 2007 filing as their first and only claim, not as a supplement. And then the
court states that because the May 2007 filing was late, the claim is time barred —
and issues the Notice. See A9, Order, Doc. 29.

And, here, is exactly why the granting of the Motion to Dismiss does not lie.
The test is to assume that all of a plaintiff’s undisputed factual allegations are true
and to draw all reasonable inferences in plaintiff’s favor. Scheuer, infra.

To be clear, Plaintiffs DO NOT subscribe to the Federal Claims Court
inferences from the facts in the current record. Why is it fair to assume that the
IRS representative who issued the Notice dated August 31, 2007, incorrectly
concluded that the “IRS appears to have mistakenly” referenced the wrong filing as
plaintiffs clam? Indeed, it is far more likely to conclude that the Notice of
Disallowance dated August 31, 2007 was separated from the file and has
disappeared from further consideration by the IRS. This is so based on the
McDaniel Declaration which makes clear that she is the first Revenue Agent to

look at the refund claim and admits that the aforesaid Notice of Disallowance is

12
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not in her file and she was unaware of its existence until the Defendant’s counsel
brought it to her attention. See A54, Doc. 21-2, 4. Plaintiffs are puzzled by the
lack of any reference in the McDaniel Declaration to any Transcript of Account
which would be typically available to a Revenue Agent as Ms. McDaniel .

If this were true, then this Court is obligated to reverse the Order issued
below because there are reasonable inferences the Court could have found different
from Ms. McDanid’ s unsupported allegations.

First, the Notice references the May 23, 2007 document, an untimely filing,
as the Refund Claim and it is reasonabl e to assume that was all that was considered
by the author of the letter. Indeed, no reference is made to the underlying
substantive issue of the demutualization in the Notice. And no reference is made
to the Amended 1040X which was timely filed. Therefore, it is more likely than
not that the Amended 1040X was not acted upon by the IRS through the issued
Notice and, therefore, under I.R.C. 8§ 6532 (a)(i), the statute of limitations remains
open.’® A reversa of the Order below should be granted, and Plaintiffs should be

entitled to the refund.

° A Transcript of Account sets forth data in each fiscal year of a taxpayer which
contains each communication, payment, and filing by the taxpayer and by the IRS.
A Transcript of Account is available to the IRS Agent assigned to a case like Ms.
McDanidl.

19 See Consolidated Edison Co. of New York v. U.S, 135 F. Supp. 881 (Ct. Cl.
1955) (suit for refund based on claim filed in 1942 held timely commenced by

13
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Second, should Plaintiffs be permitted to rely on a series of letters and
communications all of which Plaintiffs relied upon not to initiate suit especially
when it is admitted the Defendant that the Amended 1040X and the IRS
consideration of the claim did not include the very Notice itself which relies on a
late filing and on its face would be time barred. Under these circumstances, a
reversal should be ordered with remand for a determination of what transpired by
the Internal Revenue Service in the issuance of the Notice. Defendant successfully
found the one IRS employee who did not have in her file the very document at
issue. Isthis afair tax system to deny a refund claim the substance of which is
undisputed under Fisher, supra,— and the very delays have only been caused by the
IRS?

What we have herein light of the McDaniel declaration describes for us the
actual facts of this matter which Plaintiffs did not know and which regrettably the
Court below appears to have misconstrued.

Ms. McDaniel makes clear that she is in charge of many claims for refund
dedling with the demutualization. Yet she does not have the August 31, 2007
Notice in her file (which by the way is also a form letter) and no explanation is

offered of how her file was created. That letter disallows the clam because it was

petition filed in 1950; six-year limitation period of 28 U.S.C. § 2501 inapplicable
to tax refund suits); Detroit Trust Co. v. U.S,, 131 Ct. Cl. 223 (1955) (taxpayer has
the option of filing suit at the expiration of six months from filing a clam or
awaiting rejection by the IRS).

14
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filed untimely. The only filing that was submitted after the three year limitations
and prior to the August 31, 2007 IRS letter is the referenced May 23, 2007
response by the Plaintiffs to the IRS May 10, 2007 inquiry. AND, the IRS letter of
August 31, 2007 disallows the Claim for Refund dated May 23, 2007. The only
credible explanation at this point given al of the facts presented in Defendant’s
motion to dismiss and the ensuing response and reply of the parties, respectively, is
that the IRS Notice of Disalowance pertained to the May 23, 2007 paper which
was filed after the three year limitation is simply that the writer of the August 31,
2007 letter was unaware that the refund claim was indeed the March 20, 2007
Form 1040X which indeed is avalid clam for refund. As a consequence, the IRS
has NOT issued a Notice of Disallowance of that refund claim.

Under 1.R.C. 8 6532(a)(i), a suit may not be brought for six months from the
filing of the return “unless the Secretary renders a decision therein within that
time...” Inasmuch as the Secretary of Treasury thought the IRS has not issued
ANY decision on the March 20, 2007 Amended 1040X which was indeed timely
filed, the question is whether the Amended 1040X constitutes a valid claim for
refund. (Treasury Regulations Section 301.6402-2(b)(1) says that a clam for
refund should be made on a Form 1040X, which was done here) The
requirements for the claim must set forth the amount of credit or refund demanded

by the taxpayer and the ground upon which the credit is claimed and the facts

15
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sufficient to apprise the IRS of the basis of the claim. See Treasury Regulations
Section 301.6402-2(b)(1). Plaintiffs had done precisely that in the Amended
1040X. The amount sought was $26,679. The facts reported are clearly set forth
namely that the initial return reported the full sales proceeds from stock received
from a demutualization insurance company. And the grounds were that the
taxpayer was entitled to deduct the cost basis in arriving at the gain. See A20-24,
Ex. B, Doc. 14-2.

The Plaintiffs’ response of May 23, 2007 to the IRS request on May 10,
2007 does not make the timely filed Amended 1040X disappear. And critically the
August 31, 2007 communication only makes reference to a refund claim dated
May 23, 2007 which the IRS rejects as untimely filed.

This Court is faced with adilemma. The Federa Claims Court has taken the
position that taxpayers in genera and the Plaintiffs here should not rely on IRS
personnel or apparently form letters from the IRS. The Federal Claims Court
presumably accepts facts by a Revenue Agent Reviewer who is able to remember
telephone calls for this taxpayer despite her acknowledgement that she was asked
to handle a large number of similar claims, opine about a Notice of Disallowance
which was not in her file (one wonders where it is). Defendant was able to find as
a witness the one IRS employee who recalls not only what was said, but what was

not said — and admits her file was deficient. Further, this one witness admits that

16
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her file did not have many of the documents involved in this case although she
reviewed Plaintiffs’ exhibits — and conclude they were merely forms. And this one
witness was unaware of the critical document in this case. See A54, Doc. 21-2,
3, 4.

Alternatively, this case may be remanded to determine what Ms. McDaniel
knew or did not know, what was in her file or not, who created that file, in whose
file sits the August 31, 2007 Notice of Disallowance, actualy inquire of Plaintiffs
and their accountant as to what else may have been said to Ms. McDanidl, what is
in the Transcript of Account, and whether Ms. McDanidl looked at the Transcript
of Account, etc.

It is clear, however, that if indeed the Amended 1040X filed on March 20,
2007 was timely and appears not to have been disallowed by the Secretary, the

Plaintiffs are entitled to the refund under Fisher.

! Refund litigation in the Federal Claims Court and its predecessor, the Court of
Claims, is usualy by virtue of its nationa jurisdiction. When the Court rules in
favor of ataxpayer’s position, while there are pending cases before various district
courts, remaining taxpayers cease filing in any other court. Cf. Motor Fue
Carriers, Inc. v. U.S,, 420 F.2d 702 (Ct. ClI. 1970). While some taxpayers file suit,
generadly the IRS does not issue notices of disallowance — to do so invites
unnecessary court cases which would be determined by the rulings of the Federal
Claims Court or this Court (or its predecessor Court) unless a conflict in the
circuits results in an appea and decision by the United States Supreme Court.
Indeed, the treatment of the Plaintiffs by the Federal Claims Court results in a
violation of the Equal Protection Clause when compared to similarly situated
taxpayers (see McDaniel Declaration, Doc. 21-2, § 1) who received refunds.
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CONCLUSION

The Plaintiffs timely filed their Claim for Refund. The Defendant either
withdrew the Notice of Disallowance or its August 31, 2007 Notice was related
solely to a document which the IRS mistakenly concluded was a late filed claim,
thereby, not having issued any notice of disallowance to its March 22, 2007
Amended 1040X, a valid refund claim. Finally, at the very least, there are serious
questions of fact for which a Motion to Dismiss does not properly lie.

DATED: July 26, 2012 Respectfully submitted
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In the Anited States Court of Federal Claims

No. 11-152 T
(Filed: April 2,2012)
TO BE PUBLISHED

ROBERT N. AND CYNTHIA
CADRECHA, I.R.C. 8§6511; I.R.C. § 6532; |.R.C.
§ 7422; tax refund claim; basis in stock
Plaintiffs, received in demutualization of mutual
insurance company; Fisher v. United
V. States, 82 Fed. CI. 780 (2008); notice of

disallowance not withdrawn; statute of
limitations on filing tax refund claim in
Court of Federal Claims not tolled.

THE UNITED STATES,

Defendant.

N N N N N N N N N N N N

William Kalish, Frank J. Rief, 11, Akerman Senterfitt LLP, Tampa, Fla., for plaintiffs.

Benjamin C. King, Jr., Attorney, G. Robson Stewart, Assistant Chief, David I. Pincus,
Chief, Tax Division, Court of Federal Claims Section, John A. DiCicco, Principal Deputy
Assistant Attorney General, United States Department of Justice, Washington, D.C., for
defendant.

OPINION AND ORDER

GEORGE W. MILLER, Judge

Plaintiffs, Robert N. and Cynthia Cadrecha, filed a complaint on March 9, 2011 claiming
that they are owed a refund of $26,679 from the Internal Revenue Service (“IRS”) and
petitioning the Court to determine their tax liability. See Compl. (docket entry 1). On June 20,
2011, defendant, the United States, filed a motion to dismiss (docket entry 11) pursuant to Rules
12(b)(1) and 12(b)(6) of the Rules of the Court of Federal Claims (“RCFC”). Defendant argues
that plaintiffs” claim is untimely because they filed their complaint in the United States Court of
Federal Claims after the running of the two-year statute of limitations set forth in I.R.C. 8
6532(a)" and because they filed a refund claim with the IRS after the running of the statute of
limitations set forth in I.R.C. § 6511(a).? Mot. to Dismiss 1.

! LR.C. § 6532(a)(1) provides:

No suit or proceeding under section 7422(a)[, which governs filing refund claims
with the IRS,] for the recovery of any internal revenue tax, penalty, or other sum,
shall be begun before the expiration of 6 months from the date of filing the claim
required under such section unless the Secretary renders a decision thereon within
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l. Background

In 2003, plaintiffs were fifty-percent shareholders in an S corporation® called Tampa
Wholesale Furniture Company (“Tampa Wholesale). Compl. § 13. Tampa Wholesale owned a
life insurance policy on Robert N. Cadrecha that was issued by Principal Mutual Holding
Company (“Principal Mutual”). 1d. Principal Mutual was a mutual insurance company that
demutualized in 2003. Id. { 14. When a mutual insurance company demutualizes, it converts
from a company that is owned by its policyholders to a stock insurance company owned by its
shareholders. See Fisher v. United States, 82 Fed. CI. 780, 781-82 (2008) (discussing mutual
insurance companies and the demutualization process), aff’d, 333 F. App’x 572 (Fed. Cir. 2009);
see also Stephen J. Olsen, Chuck vs. Goliath: Basis of Stock Received in Demutualization of
Mutual Insurance Companies, 9 Hous. Bus. & Tax L.J. 360 (2009). After the demutualization,
Tampa Wholesale obtained stock in Principal Financial Group in exchange for its interest in
Principal Mutual. Compl. 1 14. Tampa Wholesale then sold the newly acquired stock. Id. { 15.

On April 15, 2004, plaintiffs filed their 2003 tax return on Form 1040. Pls.” Resp. in
Opp’n to Def.’s Mot. to Dismiss 2 (“Pls.” Resp.”) (docket entry 14, Aug. 19, 2011). On their tax
return, plaintiffs reported a gain from the sale of Principal Financial Group stock that did not
account for any basis* plaintiffs or Tampa Wholesale had in the stock. Compl. { 15; see also
Compl. Ex. A at 5.

that time, nor after the expiration of 2 years from the date of mailing by certified
mail or registered mail by the Secretary to the taxpayer of a notice of the
disallowance of the part of the claim to which the suit or proceeding relates.

2 In relevant part, I.R.C. § 6511(a) provides:

Claim for credit or refund of an overpayment of any tax imposed by this title in
respect of which tax the taxpayer is required to file a return shall be filed by the
taxpayer within 3 years from the time the return was filed or 2 years from the time
the tax was paid, whichever of such periods expires the later, or if no return was
filed by the taxpayer, within 2 years from the time the tax was paid.

% An S corporation is a “small business corporation” that can have no more than one hundred
shareholders, must have only one class of stock, and cannot have as a shareholder “a person . . .
who is not an individual.” 1.R.C. § 1361(a)—(b). A corporation must formally elect to become an
S corporation pursuant to 1.R.C. 8 1362. Once the election has been made, the income of the
corporation is taxed through its shareholders, not through the corporation itself. See I.LR.C. 8§
1363; 33A Am. Jur. 2d Federal Taxation { 4621 (2012).

* According to the Internal Revenue Code, “[t]he gain from the sale or other disposition of
property shall be the excess of the amount realized therefrom over the adjusted basis provided in
section 1011 for determining gain.” I.R.C. § 1001(a). In general, the adjusted basis of property
is its cost, 1.R.C. § 1012(a), adjusted according to I.R.C. § 1016.
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After timely filing their tax return, plaintiffs learned of Fisher v. United States, a case
then pending before the Court of Federal Claims that presented issues that could affect plaintiffs’
2003 tax return. Compl. 11 16-18; PIs.” Resp. 2. In that factually analogous case, which was
filed on December 1, 2004, the plaintiff trust sought a refund of taxes paid on gains reported as a
result of the sale of stock received when the mutual insurance company with which the plaintiff
had a policy demutualized. See Fisher, 82 Fed. Cl. at 781-83. The plaintiff sought a refund
based on the theory that it realized no capital gain on the sale of its stock “because the proceeds
were offset by the plaintiff’s basis in the stock.” Id. at 783. The issue was whether the plaintiff
had a basis in the stock it obtained as a result of the insurance company’s demutualization and, if
so, how to calculate the amount of that basis. See id.

Because Fisher presented issues analogous to plaintiffs’ situation, plaintiffs understood
that, if the Fisher court determined that gain realized from selling stock obtained through
demutualization could be offset by the basis in that stock, plaintiffs might be able to recover the
taxes they paid on the gain they reported from the sale of stock attendant to Principal Mutual’s
demutualization. Because of the potential effect Fisher could have on plaintiffs’ 2003 tax return,
plaintiffs filed an amended income tax return on Form 1040X on March 20, 2007, which the IRS
received on March 22, 2007. Compl. § 16; PIs.” Resp. 2. Plaintiffs styled their amended return
as a protective claim for refund pending the outcome of Fisher. Pls.” Resp. 2, Ex. B. This
protective claim for refund was filed within three years from the date plaintiffs’ tax return was
filed in accordance with the statute of limitations set forth in I.R.C. § 6511(a).°

On May 10, 2007, after the statute of limitations to file an amended return had expired,
see supra note 5, the IRS sent plaintiffs letter 916C regarding their March 22, 2007 filing. See
Pls.” Resp. Ex. D. The letter explained that the IRS was unable to process plaintiffs’ claim
because the “supporting information was not complete.” Id. The letter then invited plaintiffs to
file “another claim” that included the name of the court case supporting plaintiffs’ claim for a
refund and any additional information relevant to plaintiffs’ claim. 1d. The IRS allowed
plaintiffs thirty days from the date of the letter to submit the information it requested. 1d. On
May 17, 2007, plaintiffs replied to the IRS’s letter, indicating that Fisher was the case to which
their protective claim for refund referred. Id.

After plaintiffs submitted their May 17 letter, which the IRS received on May 23, 2007,
see id. Ex. E, the IRS sent plaintiffs two letters. The first, dated June 26, 2007, explained that the
IRS had not been able to resolve plaintiffs’ claim because the necessary research had not been
completed. 1d. The letter advised plaintiffs that the IRS would contact them within forty-five
days. Id. The second letter, dated August 13, 2007, advised plaintiffs that the IRS still had not
resolved plaintiffs’ claim because of the IRS’s heavy workload and its inability to complete the
applicable research. Id. Ex. F. The IRS’s letter informed plaintiffs that an additional forty-five
days was required. 1d.

® The statute of limitations for plaintiffs to file an amended return as set forth in I.R.C. § 6511(a)
expired on April 15, 2007, three years after plaintiffs filed their 2003 tax return. This is the later
of the two limitation periods contained in the statute, the other being April 15, 2006, two years
after plaintiffs paid the relevant tax. See Stipulation of Facts 1 (docket entry 23, Jan. 12, 2012).
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Eighteen days later, on August 31, 2007, the IRS mailed plaintiffs letter 105C
disallowing their claim. 1d.; see Pls.” Notice to Supplement Attach. (docket entry 22-1, Dec. 1,
2011).% The letter referred to plaintiffs’ May 23, 2007 submission, which plaintiffs filed in
response to the IRS’s request for additional information. Pls.” Notice to Supplement Attach. at 1.
The letter stated: “You filed your claim for credit or refund more than 3 years after the tax return
due date. A claim must be filed within 3 years from the time the return was filed.” Id. It then
notified plaintiffs that they filed their claim “more than 3 years after [they] filed [their] tax
return” and “more than 2 years after [they] paid the tax.” 1d.; see I.R.C. 8 6511(a).

Letter 105C went on to explain that plaintiffs could appeal the IRS’s decision to disallow
their claim to the Appeals Office. Pls.” Notice to Supplement Attach. at 1-3. The letter provided
instructions on how to file such an appeal. Id. Finally, the letter informed plaintiffs that, if they
did not agree with the decision, they could “file suit to recover tax, penalties, or other amounts,
with the United States District Court having jurisdiction or with the United States Claims Court.”
Id. at 4. It then explained: “The law permits you to do this within 2 years from the date of this
letter. If you decide to appeal our decision first, the 2-year period still begins from the date of
this letter.” Id.

In a letter dated August 30, 2007, plaintiffs responded to the IRS and “respectfully
disagree[d]” with the IRS’s disallowance of plaintiffs’ claim.” Pls.” Resp. Ex. H. Plaintiffs
argued that they filed their claim for refund in March 2007, which was within three years after
their 2003 return was filed on April 15, 2004. Id. The IRS responded on November 9, 2007
indicating that it would send plaintiffs’ letter to the Appeals Office and that plaintiffs would be
contacted within forty-five days. Id. Ex. I.

A further exchange of letters followed. On October 1, 2008, plaintiffs sent a letter to the
IRS stating that they had not yet received a response to their August 2007 appeal. Id. Ex. J. On
October 20, 2008, the IRS responded that it had not “completed all the research necessary for a
complete response.” Id. Ex. K. Then, on November 3, 2008, plaintiffs wrote the IRS informing
it that plaintiffs filed Form 843 (“Claim for Refund and Request for Abatement”) in order to
perfect the protective claim that they filed in March 2007. 1d. EX. L.

Plaintiffs’ November 3, 2008 letter was sent after the trial court decision in Fisher was
filed on August 6, 2008. Fisher, 82 Fed. CI. 780. The Fisher court held that the plaintiff was
entitled to a refund because the plaintiff was entitled to subtract its cost basis in the insurance
policy from the gain realized on the sale of the stock it received as a result of the insurance
company’s demutualization. Id. at 799. The plaintiff did not owe any tax on the sale because the
gain the plaintiff reported was less than the plaintiff’s cost basis in the insurance policy. Id.
Because the Fisher court held for the plaintiff, plaintiffs in this case attempted to perfect their

® The letter originally filed as Exhibit G to plaintiffs’ response to defendant’s motion to dismiss
was incomplete. Therefore, the Court requested that plaintiffs file the complete letter. Plaintiffs
filed the letter as an attachment to a Notice to Supplement on December 1, 2011.

"It is unclear why plaintiffs’ letter in response to the IRS’s notice of disallowance is dated one
day before the notice. Plaintiffs also recognize this discrepancy. See Pls.” Resp. 2 n.1.
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March 2007 protective claim to obtain a refund of the taxes they paid on the gain they reported
from the sale of the stock in Principal Financial Group received as a result of Principal Mutual’s
demutualization. Plaintiffs did not subtract any cost basis from their gain on the sale of Principal
Financial Group stock when they filed their 2003 tax return.

On November 5, 2008, two days after plaintiffs filed the November 3, 2008 perfecting
document, the IRS again responded to plaintiffs” October 2008 letter stating that it was
forwarding the letter to a different IRS office that would contact plaintiffs within forty-five days.
Pls.” Resp. Ex. M. On December 3, 2008, the IRS replied to plaintiffs’ November 3, 2008 letter,
which it received on November 7, 2008, explaining that the requisite research had not yet been
conducted and that plaintiffs would be contacted within forty-five days. Id. Ex. N. On
January 15, 2009, the IRS again responded to plaintiffs’ November 2008 letter, informing
plaintiffs that their claim had been forwarded to the IRS’s Examination Department in Austin,
Texas, and that the Examination Department would contact plaintiffs within forty-five days. Id.
Ex. O. Plaintiffs wrote a letter to the IRS dated May 13, 2009 inquiring as to the status of their
claim. Id. Ex. P.

The next month, on June 25, 2009, plaintiffs, through their Certified Public Accountant,
contacted the Taxpayer Advocate Service requesting assistance with their 2003 tax refund claim.
Id. Ex. Q. The Taxpayer Advocate Service replied on July 7, 2009, informing plaintiffs that it
had forwarded their inquiry regarding the status of their 2003 tax refund claim to the IRS and
that plaintiffs would be contacted by August 7, 2009. Id. Ex. R.

On or around December 11, 2009, plaintiffs’ accountant had a conversation with an IRS
employee, Charity McDaniel. Compl. 1 10; PIs.” Resp. 4. Ms. McDaniel told plaintiffs’
accountant that the IRS was waiting to process plaintiffs’ claim because the IRS intended to
appeal Fisher. Pls.” Resp. 4; see also Def.’s Reply to Pls.” Resp. in Opp’n to Def.’s Mot. to
Dismiss Attach. 2, paras. 6-7 (“Def.’s Reply”) (docket entry 21, Oct. 18, 2011). Ms. McDaniel
told plaintiffs’ accountant that, if the Fisher plaintiff ultimately prevailed, plaintiffs would
receive a refund. Pls.” Resp. 4. Ms. McDaniel and plaintiffs’ accountant did not discuss the
August 31, 2007 notice of disallowance nor did they discuss any timeliness issues associated
with plaintiffs’ claim. 1d.; see also Def.’s Reply Attach. 2, para. 7.

Plaintiffs memorialized this conversation in a letter dated December 11, 2009. Pls.”
Resp. Ex. S. The letter explained that its purpose was “to confirm [the] recent conversation
wherein [Ms. McDaniel] indicated that the reason for a lack of response with regard to
[plaintiffs’] outstanding claim . . . was . . . the fact that the court case on which th[e] claim
relie[d] . . . [was] being appealed by the [IRS].” Id. On March 2, 2010, the IRS wrote to
plaintiffs regarding their December 2009 memorialization and advised plaintiffs that their letter
was being referred to a different IRS office and that they could expect a response from the IRS
within forty-five days. 1d. Ex. T.

Until this point, all correspondence between the IRS and plaintiffs was through plaintiffs’
certified public accountant. On April 19, 2010, Mr. Cadrecha personally wrote to the IRS asking
for a resolution of his claim. Id. Exs. U, V, W. On August 22, 2010, Mr. Cadrecha sent a letter
to the Taxpayer Advocate Service imploring it to “PLEASE help.” Id. Ex. X.
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Ms. McDaniel states that she had another telephone conversation in March 2011 with
plaintiffs’ accountant. Def.’s Reply Attach. 2, para. 9. Ms. McDaniel again notified plaintiffs’
accountant that plaintiffs’ claim was being held in suspense. Id. According to Ms. McDaniel,
she remained unaware of the August 31, 2007 notice of disallowance and plaintiffs’ accountant
did not discuss it with her. 1d. After this conversation, on or around April 26, 2011, the IRS sent
plaintiffs a letter signed by Ms. McDaniel stating that plaintiffs” protective claim was “being
held in suspense” pending the resolution of litigation concerning a similar demutualization issue
in the District Court of Arizona. Pls.” Resp. Ex. Y; see Dorrance v. United States, No. 2:09-cv-
01284-HRH (D. Ariz. filed June 15, 2009). The IRS explained that once the law on the basis of
stock received as a result of an insurance company’s demutualization became “well defined,” it
would act on plaintiffs’ claim. Pls.” Resp. EX. Y.

I1. Discussion

“The Court of Federal Claims has jurisdiction to determine claims seeking refund of
taxes paid, insofar as Congress has waived sovereign immunity in tax refund matters, pursuant to
28 U.S.C. 8 1491(a).” Walther v. United States, 54 Fed. CI. 74, 75 (2002). Both provisions on
which defendant’s motion to dismiss relies—I.R.C. § 6511 and I.R.C. 8 6532—affect this court’s
jurisdiction to hear tax refund claims. Murdock v. United States, No. 11-326T, 2012 WL
401594, at *3-4 (Fed. CI. Feb. 9, 2012) (discussing the jurisdictional limitations of § 6511(a) and
explaining that a motion to dismiss based on this section is one to dismiss for lack of jurisdiction
pursuant to RCFC 12(b)(1)); R.S. Good Trucking, Inc. v. United States, No. 00-267T, 2001 WL
1589422, at *3 (Fed. Cl. Oct. 22, 2001) (“[T]he Court’s jurisdiction is limited by the two-year
statute of limitations in I.R.C. § 6532(a).”).

In this case, defendant filed a motion to dismiss plaintiffs’ complaint pursuant to RCFC
12(b)(1) arguing that the Court does not have jurisdiction over plaintiffs’ refund claim for the
taxes they paid on the gain reported as a result of Principal Mutual’s demutualization.® Mot. to
Dismiss 1. Defendant essentially makes two arguments to support its motion. First, defendant
argues that the Court lacks jurisdiction to hear plaintiffs’ claim because the complaint was filed
in this Court more than two years after the IRS mailed the notice of disallowance and plaintiffs’
claim is therefore time barred under I.R.C. 8 6532(a). Second, defendant argues that the

® Defendant based its motion to dismiss on both RCFC 12(b)(1) and 12(b)(6). RCFC 12(b)(6)
permits a party to move the court to dismiss for failure to state a claim on which relief can be
granted. When assessing a motion to dismiss based on RCFC 12(b)(1), the court must determine
whether it has authority to address a plaintiff’s legal and factual issues. Brach v. United States,
443 F. App’x 543, 547 (Fed. Cir. 2011). When reviewing a motion pursuant to RCFC 12(b)(6),
however, “the court exercises its jurisdiction to look at the plaintiff’s legal and factual assertions
and concludes that the plaintiff has not made the sort of assertions that could lead to relief.” Id.
Here, although defendant notes that its motion to dismiss is based on RCFC 12(b)(6) in addition
to RCFC 12(b)(1), its briefs focus on the court’s jurisdiction to hear plaintiffs’ claim. See Mot.
to Dismiss 1; Def.’s Reply 5-12. Additionally, this court has explained that a motion to dismiss
pursuant to I.R.C. 8 6511(a)—the statute defendant relies upon with regard to its motion to
dismiss plaintiffs’ November 2008 filing as untimely, see infra Part 11.B—is an RCFC 12(b)(1)
motion to dismiss for lack of jurisdiction. Murdock, 2012 WL 401594, at *3-4.
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document plaintiffs submitted to the IRS in November 2008 was filed more than three years after
the date on which plaintiffs filed their 2003 tax return and that the claim is therefore time barred
under I.R.C. § 6511(a). Therefore, defendant maintains plaintiffs’ suit is untimely and the Court
does not have jurisdiction.

When deciding a case based on a defendant’s motion to dismiss for a lack of subject
matter jurisdiction pursuant to RCFC 12(b)(1), the court is obligated to assume that all of a
plaintiff’s undisputed factual allegations are true and to draw all reasonable inferences in a
plaintiff’s favor. Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), abrogated on other grounds by
Harlow v. Fitzgerald, 457 U.S. 800 (1982).

A Plaintiffs’ Complaint Is Not Timely and Must be Dismissed

According to the Internal Revenue Code (“IRC”), a plaintiff seeking a tax refund must
meet certain requirements before filing a suit in the Court of Federal Claims. See Jackson v.
United States, 100 Fed. CI. 34, 42 (2011). First, the IRC mandates that, before a plaintiff files
suit in this court, he or she must file a claim for refund with the IRS. I.R.C. § 7422(a) (“No suit
or proceeding shall be maintained in any court for the recovery of any internal revenue tax
alleged to have been erroneously or illegally assessed or collected . . . until a claim for refund or
credit has been duly filed with the Secretary . . . .”). Once a plaintiff has submitted a claim to the
IRS, he or she must wait at least six months before he or she can file a suit in this court, unless
the IRS renders its decision within that time period. 1.R.C. § 6532(a)(1) (*No suit or proceeding
under section 7422(a) for the recovery of any internal revenue tax, penalty, or other sum, shall be
begun before the expiration of 6 months from the date of filing the claim required under such
section unless the Secretary renders a decision thereon within that time . . . .”). If the IRS issues
a notice informing a plaintiff that his or her claim is disallowed, the plaintiff then has two years
from the mailing date of the notice of disallowance within which to file a complaint in this court.
Id. (“No suit or proceeding under section 7422(a) for the recovery of any internal revenue tax,
penalty, or other sum, shall be begun . . . after the expiration of 2 years from the date of
mailing . . . of a notice of the disallowance of the part of the claim to which the suit or
proceeding relates.”).

Here, plaintiffs filed a protective claim with the IRS on March 22, 2007. The IRS mailed
plaintiffs a notice of disallowance on August 31, 2007,° and plaintiffs filed their complaint in
this court on March 9, 2011, approximately three-and-one-half years after the mailing date of the
notice. Defendant maintains that these facts constitute grounds for dismissal pursuant to RCFC
12(b)(2).

® The Court assumes that the date appearing on the notice of disallowance was the date on which
the notice was mailed. See Tiberio v. Allergy Asthma Immunology of Rochester, 664 F.3d 35,

37 (2d Cir. 2011) (noting, in the context of a Title VII action, that “[t]here is a presumption that a
notice provided by a government agency was mailed on the date shown on the notice”); Turner
v. Shinseki, No. 07-0643, 2011 WL 5526446, at *6 (D.D.C. Nov. 15, 2011).
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1. The Notice of Disallowance Was Not Withdrawn

In response to defendant’s timeliness argument, plaintiffs contend that the statute of
limitations set forth in I.R.C. § 6532(a)(1) never began running because the notice of
disallowance was withdrawn. PIls.” Resp. 3-6. In support of this argument, plaintiffs cite the
numerous letters the IRS sent to plaintiffs notifying them that their claim was under
consideration. 1d. at 3-4. Plaintiffs also rely upon the December 2009 conversation plaintiffs’
accountant had with an IRS employee. Id. at 4. Plaintiffs also cite case law in support of their
assertion that an IRS employee can orally withdraw a notice of disallowance and, thereby,
prevent the notice from operating to start the running of the two-year period set forth in I.R.C.
§ 6532(a)(1). Id. at 4-5.

In each of the cases plaintiffs cite, however, regardless of the ultimate outcome, the
taxpayer or his agent had a conversation with an IRS employee specifically addressing the
relevant issue affecting the statute of limitations. See Haber v. United States, 831 F.2d 1051,
1052 (Fed. Cir. 1987), amended by 846 F.2d 1379 (Fed. Cir. 1988); Howard Bank v. United
States, 759 F. Supp. 1073, 1078 (D. Vt. 1991), aff’d, 948 F.2d 1275 (2d Cir. 1991) (unpublished
table decision); Beardsley v. United States, 126 F. Supp. 775, 776 (D. Conn. 1954). Here,
plaintiffs make clear that neither plaintiffs’ accountant nor the IRS employee with whom the
accountant spoke in December 2009 mentioned the notice of disallowance or the two-year period
set forth in I.R.C. § 6532(a)(1)."° Because neither the notice nor the timeliness issue was
mentioned, there could be no representation of withdrawal on which plaintiffs could rely. A
series of form letters and a conversation with an IRS employee that did not address the notice of
disallowance or the relevant statute of limitations are not enough to effectively withdraw the
notice. See First Ala. Bank v. United States, 981 F.2d 1226, 1229-30 (11th Cir. 1993) (affirming
the district court’s determination that notices of disallowance were not withdrawn when an IRS
agent orally informed the plaintiff’s counsel that the statute of limitations was not running and
when the plaintiff received form letters in response to its second set of claims that did not
reference the earlier disallowance notices); Cooper v. United States, No. 3:97CVv502-V, 2000
WL 1141598, at *6-8 (W.D.N.C. May 17, 2000) (finding that the improper denial of a protective
refund claim did not start the running of the two-year statute of limitations within which to file
suit because of three oral conversations the plaintiff’s accountant had with IRS personnel
indicating that a final, perfected claim was anticipated), adopted in relevant part by No.
3:97CV502-V, 2001 WL 1673620 (W.D.N.C. Oct. 30, 2001); Howard Bank, 759 F. Supp. at
1078 (finding for the taxpayer when it relied, not on “an inadvertent error” of the IRS, but “on
the deliberate, commonsensical and laudable actions” of an IRS attorney who orally represented
that disallowance would be reconsidered); Haber v. United States, 17 CI. Ct. 496, 503-06 (1989)
(finding no oral withdrawal when the taxpayer’s accountant claimed to have had a conversation
with the IRS concerning withdrawal, but there was no documented evidence of such
conversation), aff’d per curiam, 904 F.2d 45 (Fed. Cir. 1990) (unpublished table decision).

19 Moreover, although plaintiffs do not discuss it in their briefs, according to Ms. McDaniel, no
mention was made of the notice of disallowance during her second conversation with plaintiffs’
certified public accountant in March 2011. See Def.’s Reply Attach. 2, para. 9.
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2. The Statute of Limitations Is Not Tolled

Additionally, nothing that the IRS does by way of reconsideration or administrative
appellate review after issuing a notice of disallowance has any effect on the statute of limitations.
I.R.C. 8 6532(a)(4) (“Any consideration, reconsideration, or action by the Secretary with respect
to [a] claim following the mailing of a notice by certified mail or registered mail of disallowance
shall not operate to extend the period within which suit may be begun.”); see Estate of Orlando
v. United States, 94 Fed. Cl. 286, 290 (2010) (“The two-year period runs from the date the notice
of disallowance is sent and, by statute, it is not tolled by any administrative appeals.” (citing
I.R.C. § 6532(a)(4))), appeal dismissed, No. 09-CV-702, 2011 WL 7425456 (Fed. Cir. Jan. 11,
2011). Therefore, that plaintiffs filed an appeal with the IRS disagreeing with its disallowance
decision and that the IRS sent notices to plaintiffs informing them that their claim was being
considered did not affect the two-year period plaintiffs had within which to file a complaint in
this court after the notice of disallowance was mailed. See I.R.C. § 6532(a)(4).

Furthermore, that the IRS appears to have mistakenly disallowed plaintiffs’ claim by
referencing the wrong filing has no effect on the limitations period. Plaintiffs’ March 2007 claim
was filed with the IRS within the statute of limitations set forth in I.R.C. 8 6511(a). In May
2007, after the statute of limitations had run on April 15, 2007, the IRS sent plaintiffs a letter
explaining that it was not able to consider plaintiffs’ claim as filed and requesting that plaintiffs
supply additional information. Plaintiffs immediately replied. It is plaintiffs’ May 2007
correspondence to which the notice of disallowance, dated August 31, 2007, refers. The notice
explains that plaintiffs’ claim is time barred and, therefore, disallowed.

It appears that, had the IRS not requested additional information from plaintiffs regarding
their March 2007 filing, plaintiffs would not have sent the IRS their May 2007 response.
Because plaintiffs’ March 2007 claim was timely filed, it seems that the IRS may have
inadvertently construed plaintiffs’ May 2007 filing as their first and only claim, not as a
supplement to plaintiffs’ March 2007 claim. Because of this potential misinterpretation, and
because the May 2007 claim was dated after the three-year statute of limitations in I.R.C.

§ 6511(a) had run, the IRS disallowed plaintiffs’ claim as time barred.™

1 The Court requested additional briefing on the effect of plaintiffs’ May 2007 submission on
the viability and timeliness of their March 2007 refund claim. Jan 13, 2012 Order (docket entry
24). In response to that request, defendant explained that plaintiffs’ May 2007 letter to the IRS
was a supplement to their March 2007 refund claim. See Def.’s Mem. in Resp. to Ct.’s Jan. 13,
2012 Order 3-7 (docket entry 25, Jan. 27, 2012). Defendant reasons that the May 2007 letter did
not contain the requisite information to be considered a claim on its own and, therefore, it could
not have been disallowed. Id. at 5-6. Additionally, defendant emphasizes that the May 2007
letter was responsive to the IRS’s request for additional information to augment plaintiffs’ March
2007 refund claim. Id. at 6-7. Accordingly, defendant maintains that the IRS’s notice of
disallowance “disallowed the Form 1040X, as supplemented by the May 23 submission.” Id. at
7-8.

In their response to the Court’s January 13, 2012 Order, plaintiffs do not disagree with

defendant’s conclusion. Plaintiffs note that the May 2007 filing was in response to the IRS’s
inquiry concerning the March 2007 refund claim. PIs.” Br. in Resp. to Ct.’s Order Filed Jan. 13,
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Although the IRS may have misidentified the date of plaintiffs’ refund claim in the notice
of disallowance by construing plaintiffs’ May 2007 submission as their original claim, the IRC
makes no provision for tolling the statute of limitations for equitable reasons. See I.R.C. § 6532;
RHI Holdings, Inc. v. United States, 142 F.3d 1459, 1462 (Fed. Cir. 1998) (citing United States
v. Brockamp, 519 U.S. 347 (1997)) (explaining that I.R.C. § 6532(a) “does not contain an
implied ‘equitable’ exception” and that the statute “explicitly prohibits equitable considerations
based on the actions of the IRS after a notice is mailed”). The Federal Circuit has explained that
equitable concerns are not to be considered even if the actions of the IRS misled or confused the
taxpayer. RHI Holdings, Inc., 142 F.3d at 1460 (“Regardless of any confusion that the IRS’s
actions may have caused [the plaintiff], unless the statute of limitations, 26 U.S.C. § 6532,
contains an implied equitable exception, considerations of equitable principles are not
appropriate.”). The only way the statute of limitations can be extended is through a written
agreement signed by both the taxpayer and the Secretary of the Treasury. 1.R.C. 8 6532(a)(2)
(“The 2-year period . . . shall be extended for such period as may be agreed upon in writing
between the taxpayer and the Secretary.”). No such agreement exists here.

3. The Notice of Disallowance Explicitly Addressed the Two-Year Statute of
Limitations

Finally, the notice of disallowance, even if it misidentified the date of plaintiffs’ claim,
see supra Part 11.A.2, explicitly informed plaintiffs that, if they wished to file suit in the Court of
Federal Claims, they had to do so within two years from the date of the notice. Pls.” Notice to
Supplement Attach. at 4 (“The law permits you to [file suit] within 2 years from the date of this
letter.”). Therefore, even if plaintiffs disagreed with the IRS’s disallowance, they were on notice
that, to maintain an action in this court, they had to file suit within two years from the date the
notice was mailed, i.e., by August 31, 2009.

In fact, plaintiffs filed their complaint in this court on March 9, 2011—well beyond two
years after the notice of disallowance was mailed. Thus, plaintiffs’ claim for a refund of taxes
paid on their gain on the sale of stock received in the demutualization of Principal Mutual is
untimely and must be DISMISSED for lack of jurisdiction pursuant to RCFC 12(b)(1).

B. Plaintiffs’ November 2008 Filing

Defendant argues that the Court also lacks jurisdiction to consider plaintiffs’ November
2008 filing that purported to perfect its March 2007 protective claim. Mot. to Dismiss 6—8;
Def.’s Reply 10—12. Defendant makes two contentions in support of this argument. First,
defendant contends that the November 2008 filing, taken as a separate claim, is untimely under
I.R.C. § 6511. Mot. to Dismiss 6. Second, defendant argues that, even if the November 2008

2012, at 3 (docket entry 28, Feb. 3, 2012). Plaintiffs do not assert that the March 2007 claim is
separate and distinct from their May 2007 submission, although they state that they “would like
to claim” that such was the case and “would be happy to accept” a determination that the March
2007 claim remains viable. 1d. at 4-5. Accordingly, it is undisputed that the May 2007 claim
was a proper supplementation of plaintiffs’ March 2007 refund claim and that the notice of
disallowance disallowed plaintiffs’ March 2007 claim as supplemented by their May 2007 filing.

10
A000010



Cas€askl-12-508392-Gwdlimeatutdedt 2P adalekB04/6REDP OP2GEL201LDf 12

filing can be said to perfect plaintiffs’ protective claim filed March 22, 2007, that is irrelevant
because the 2007 protective claim was disallowed. Id. at 6—8. The Court will address each of
defendant’s contentions in turn.

1. The November 2008 Filing Is Untimely

According to I.R.C. § 6511, a claim for a tax refund must “be filed by the taxpayer [with
the IRS] within 3 years from the time the return was filed or 2 years from the time the tax was
paid, whichever of such periods expires the later.” I.R.C. 8 6511(a). Therefore, in order for this
court to have jurisdiction over a taxpayer’s claim, the taxpayer must show that he or she filed a
claim with the IRS within the later of three years from the date of the return or two years from
the date the tax was paid. I.R.C. § 6511(a); see Mobil Corp. v. United States, 67 Fed. Cl. 708,
715 (2005) (“[I]n order to vest this court with jurisdiction over the merits of a taxpayer’s claim
for refund, the taxpayer must show that it filed its claim for refund within the statute of
limitations codified at section 6511(a).”).

Here, plaintiffs” 2003 tax return was filed in April 2004. The filing that purports to
perfect plaintiffs’ protective claim was filed on November 3, 2008, more than three years after
the return was filed. This is the later of the two deadlines contained in I1.R.C. § 6511, the other
being two years after April 15, 2004, the date on which the tax was paid. Stipulation of Facts 1;
see I.R.C. 8 6511(a). Therefore, if the November 2008 filing is construed as a separate claim, as
defendant suggests, it was filed beyond the limitations period contained in I.R.C. § 6511 and
cannot be considered by the Court.

2. The November 2008 Filing Cannot Perfect a Protective Claim that Has
Been Disallowed

Defendant next argues that, even if plaintiffs” November 2008 filing can be construed as
perfecting plaintiffs’ protective claim, it is not properly before the Court because the IRS
disallowed plaintiffs’ protective claim.

Defendant correctly notes that a second claim for refund that amends or supplements a
previous filing can be construed to “relate back” to the first claim and, therefore, can satisfy the
statute of limitations even if it is otherwise filed outside the limitations period. Mot. to Dismiss
6 (citing Stelco Holding Co. v. United States, 42 Fed. CI. 101, 114 (1998)). However, “a refund
claim, informal or formal, cannot be amended or perfected after it has been denied or rejected,
and after the period of limitations has expired.” Larson v. United States, 89 Fed. CI. 363,

387 (2009), aff’d, 376 F. App’x 26 (Fed. Cir. 2010); accord Computervision Corp. v. United
States, 445 F.3d 1355, 1372 (Fed. Cir. 2006) (“[A]n amendment is ineffective if filed after the
original claim has either been allowed or disallowed by the IRS.”). Here, the statute of
limitations had run before plaintiffs submitted their November 2008 filing to perfect their
original protective claim, and the IRS had disallowed the March 2007 protective claim that the
November 2008 filing was intended to perfect. Accordingly, plaintiffs’ November 2008 filing
could not perfect their protective claim.

Plaintiffs respond to defendant’s contentions by reasserting their position that the notice
of disallowance was withdrawn. This argument is unpersuasive for the reasons discussed above.

11
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See supra Part 11.A.1. Plaintiffs’ November 2008 filing cannot be considered by the Court
because it was untimely filed as a separate claim. Alternatively, the filing which it sought to
perfect had been disallowed. As a result, plaintiffs’ claim based on the November 2008 filing
must also be DISMISSED for lack of jurisdiction pursuant to RCFC 12(b)(1).*

CONCLUSION
In view of the foregoing, defendant’s motion to dismiss is GRANTED and plaintiffs’
complaint is DISMISSED for lack of jurisdiction pursuant to RCFC 12(b)(1). The Clerk shall
enter judgment accordingly.
IT IS SO ORDERED.
s/ George W. Miller

GEORGE W. MILLER
Judge

12 The Court recognizes that some may regard the Court’s decision as harsh. As a result, to some
degree, of the IRS’s actions, plaintiffs may have come to believe that the IRS was continuing to
analyze their refund claim and that the IRS was in the process of reconsidering the notice of
disallowance. Nevertheless, the Court holds that plaintiffs’ refund claim in this court is time
barred due, at least in part, to the possible confusion created by (1) the IRS’s conversations with
plaintiffs’ accountant, (2) the form letters the IRS sent to plaintiffs in connection with its analysis
of plaintiffs’ claim, and (3) the relative informality the IRS’s dealings with plaintiffs. However,
as Justice Holmes famously stated in the context of a tax refund case in the early twentieth
century: “Men must turn square corners when they deal with the Government. If it attaches even
purely formal conditions to its consent to be sued those conditions must be complied with.”

Rock Island A. & L. R. Co. v. United States, 254 U.S. 141, 143 (1920). As other courts have
recognized, this Court is obligated to apply the laws of Congress as written and is bound by
applicable precedent. See, e.g., Brockamp, 519 U.S. at 352-53; Murdock, 2012 WL 401594, at
*6; Orlando, 94 Fed. Cl. at 293; Musungayi v. United States, 86 Fed. CI. 121, 125 (2009).

12
A000012



CaSma4el 12246089 52-Ddivnebocl@rznt Fagerilesl 04/0ddt D7 R6¢2O1LDf 1

In the nited States Court of Federal Claims

No.11-152 T

ROBERT N. and CYNTHIA
CADRECHA

JUDGMENT
V.

THE UNITED STATES
Pursuant to the court’s Opinion and Order, filed April 2, 2012, granting defendant’s
motion to dismiss,
IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that the complaint is
dismissed for lack of jurisdiction pursuant to RCFC 12(b)(1).
Hazel C. Keahey
Clerk of Court

April 4, 2012 By: s/ Debra L. Samler

Deputy Clerk

NOTE: As to appeal, 60 days from this date, see RCFC 58.1, re number of copies and listing of
all plaintiffs. Filing fee is $455.00.
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Copies of all correspondence listed below are attached hereto as Exhibits "B" through "U".
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EXHIBIT A — TIMELINE OF IRS RELEVANT CORRESPONDENCE

EXHIBIT DESCRIPTION

B.

March 20, 2007 — Plaintiffs filed Form 1040X as a Protective Claim for Refund of

a portion of their 2003 income taxes.

March 22, 2007 — IRS received the Form 1040X and signed the certified mail

receipt.

May 10, 2007 — IRS sent a letter to the Plaintiffs advising that they are "unable"

to process the Claim for Refund, and requesting that the Plaintiffs send the IRS

more information about the demutualization case upon which the Plaintiffs are

basing their Claim.

June 26, 2007 — IRS sent a letter that they "haven't completed all the research

necessary for a complete response" and that they will contact the Plaintiffs within

45 days.

August 13, 2007 — IRS sent a letter stating that they are unable to provide a

complete response because "due to heavy workload, we have not yet completed

our research to resolve your inquiry." The letter asks the Plaintiffs for an

additional 45 days so the IRS may obtain the information it needs to let the

Plaintiffs know what action the IRS is taking.

August 31, 2007 — IRS issued the Notice of Disallowance, stating the Claim for

Refund was disallowed because it was not timely filed.

{TP736118:1}
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H. August 30, 2007 — Plamtiffs’ responded to the Notice of Disallowance, enclosing
the date-stamped certified mail receipt showing that the Claim for Refund was
timely filed.

L November 9, 2007 — IRS sent a letter acknowledging Plaintiffs’ August 30, 2007
letter, stating that the Claim will be forwarded to the area Appeals Office, which

will contact the Plaintiffs within 45 days.

J. October 1, 2008 — Plaintiffs contacted the Atlanta, Georgia IRS office to follow
up on the Claim for Refund.
K. October 20, 2008 — IRS sent a letter acknowledging receipt of Plaintiffs' October

1, 2008 letter and stating that the IRS will contact the Plaintiffs within 45 days.
L. November 3, 2008 — Plaintiffs filed Form 843 to perfect their Protective Claim, as

a result of this Court's holding in the Fisher case dated August 8, 2008.

M. November 5, 2008 — IRS sent a letter again acknowledging receipt of the
Plaintiffs' correspondence dated October 1, 2008 and stating that the
correspondence is being sent to the Austin, Texas office because it "has
responsibility for handling matters of this kind" and that they would contact the
Plaintiffs within 45 days,

N. December 3, 2008 — IRS sent a letter thanking the Plaintiffs for their November 7,
2008 letter. The letter states that the IRS has not completed all the research
necessary for a complete response, and that the IRS will contact the Plaintiffs
within 45 days. The letter further states that the Plaintiffs’ "don't need to do

anything further now on this matter."

{TP736118;1}
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0. January 15, 2009 — IRS sent a letter acknowledging its receipt of the Form 843,
and stating that the claim has been sent to its Examinations Department in Austin,
Texas "for consideration,” and that the IRS will contact the Plaintiffs within 45
days.

P. May 13, 2009 — Plaintiffs sent a letter to the Austin, Texas office of the IRS
requesting an update on the status of their Claim for Refund.

Q. June 25, 2009 — Plaintiifs sent a letter to the Taxpayer Advocate Service asking
for assistance getting the IRS to make a decision regarding the Plaintiffs' Claim.

R. July 7, 2009 — IRS Taxpayer Advocate Service sent a letter to the Plaintiffs in
response to the Plaintiff's request for assistance, The Taxpayer Advocate Service
letter states that the Plaintiffs' inquiry was forwarded to the IRS, and that the
Plaintiffs would be contacted by August 7, 2009 with an update on the status of
their inquiry. The letter went on fo state that the author apologized "for the
timeframe it is taking to process your claim."

S. December 11, 2009 — Plaintiffs mail a letter to IRS employee Charity McDaniel
confirming their telephone conversation, during which they discussed that the

reason for the IRS's lack of response fo the Plaintiffs' Claim for Refund was that

the IRS intended to appeal the Fisher case, and that consequently, the Claim was
awaiting the decision on that appeal.

T. March 2, 2010 - IRS mailed the Plaintiffs a letter saying the Plaintiffs’ matter was
being forwarded to the Austin, Texas office of the IRS because it had

"responsibility for handling matters of this kind.” The letter went on to state that

the Plaintiffs would be contacted by that office within 45.

{TP736118;1}
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U. April 19, 2010 — Bob Cadrecha sent a letter to the Austin, Texas office of the IRS
asking the IRS to review his Claim.

V. April 19, 2010 — Bob Cadrecha sent a letter to the Bensalem, Pennsylvania office
of the IRS asking the IRS to review his Claim.

W, April 19, 2010 — Bob Cadrecha sent a letter to the Jacksonville, Florida office of
the IRS asking the IRS to review his Claim.

X. August 22, 2010 — Bob Cadrecha sent a letter to the Taxpayer Advocate Service
in Jacksonville, Florida asking for the status of his Claim.

Y. April 26, 2011 - IRS sent the Plaintiffs a letter stating that their Claim for Refund
was "being held in suspense by this office." The letter went on to state that the
government is actively litigating the demutualization issue in an Arizona case

(Dotrance v. U.8.), and despite this Court's holding in Fisher v. U.S., the IRS

would act on the Plaintiffs' claim once the law in this area "becomes well
defined.” The letter says that if the Plaintiffs are not willing to wait for a final
resolution of the Dorrance case, they may file a refund suit after the claim has
been pending for six months. Finally, the IRS letter states that the IRS
"encourage[s] you to wait until the issue is finally resolved. If it is determined
that you are entitled to a refund, you will receive the refund plus interest." This
letter makes no mention whatsoever of the Notice of Disallowance, nor does it

give any indication that the IRS believed the claim had been disallowed.

{TP736118;1}
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. |1 Amnunt patﬂ with fequest for sEnsion of ime tuﬁ!e (see page 4) S R R et i6 -
3 17 Amourit of tax paid with original Téturn plus additional tax paid: aﬁerﬁwas ﬁled e emepesem et e eeeseeeseet e 7] 15,401,
118 Tntal payments Add fines 11 thibugh 17 in column ¢ ) e eeenesseseecemeemeeeen L eeeereee 48 31,876.
) e e RefundorAmountYou()we___ L ’ .
19 E}verpayment, Hany, 25 showﬂ on unglnai return or a5 prévioustly aﬂjus‘zed by the IS N et .11 . . .
- 20 Sublmtt fine 19 from fine 1Sisee PROBBY , . oo o s oo posaeesgeaee e iagt A Er e merhr e en e enen e v ne et ven e enee et e ceme s 120 31,876 -]
21 _Amouit you ows, It ﬁne 10, gotemm G, xs mure tha.n lme 2{] enterthe sirfference and see page 5. zi L !
22 fiine 10, coluran &, ks less than fine 20, erter fhe i . 122] 26,679,
23 Ambugt oHing 22 you want refundedtoyou e r s eeemeees oo {m] . '

24 Amount trf fine 22 you want applisd to your |  estimatedtax . : 5
S[gn « | Undet penalfies of pafjary, | declare that Ihave filed an original returp and Hhat | have exatmined this amendad retum, ncuding ascompanying scheduiesand statéments, dnd o '
H ---ﬂaebeslofﬂyknmﬁadgeand betie?, H-a}smmde:lfehimashue[mnect, -and eompists, Badaahmefpraparer{uﬁtermmmamﬁ i hased on dll ifforhation of Whith the f

era prapalerhasmy lmuwledge. X :
it Faturn? |
Seexmage?. . oo i
Keep s copy- [ C B R & :
rerczrﬂﬂg ] ’ Your signature ‘ ' Dats _ _ b} Bpouse’s signature. 12 joint retum, both must Sign, Pt
. | Preparers ) : : . Date | Checkd | {Prepmers SSorFTN :
, :Palti § signglite. D e L seffornploved [ . ' |
Preparer’s Preiepsm(r . PEREZ" & CO., CPA'S, P.A. . e 59-1669671
ﬂse Q_rp!_y Zf;g’loyed)é‘d - 5201 E. KENNEDY BLVD. SUITE 420 proenn. { B13) 223-2511
2P oone TAMPA, FL 33602 . . '
LHA R : . ~ form 040X (Rev. 11-2003)
330701 ‘ : ' ’ '
11-05-03
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Exemptions. Ses Form 1040 or 1040A Instructions. A. Original number
Kyou are rot changing your exempiions, do not complste this part. of exemptions ,
If claiming more exemptiong, compiste fines 25-31. reported or as B. Net change ;{L;Tnb;;ﬁi
i claiming fewer exemplions, complete lines 25-30. previously adjusted P

C. Corregt

25 Yourself and spouse

........................ S I -1 I 2 2
Caution. ¥ your parents {or somepne alse) can cialm you as a dependant {(even If ' a
they choss not to), you cannot claim an exemption fer yourssif.

26 Your dependent children who fived with VOU et ety et e een

27 Your dependent chiidren who did not five with you dus to
divoree or separation 27

26

28 Tola! number of exemptions, Add lines 25 through 28 . 28 2 2

30 Multiply the number of exemnpiions claimed ox ling 29 by the amount fisted below
for the tax year you are amending. Enter the result here and on fing 4.

Tax Exemption But see the instructinns for line 4 on
year amount page 3 ifthe amount on line 1 is over:

- 2003 $3,050 $104,625.. oo -
2002 3,000 \ 103,000
2001 2,900 99,725

7008 5800 ‘ 95,700 30 5,856. 244, 6,100.

3
3

&1 Dependents {chiidren and other) not claimed on original (or adjusted) returs; . ’fm”i'l;;f’;; line
81 what

- fived with
) Dependent's sociat Jependent's [Eﬂ. M“ .y >
(&) Farst nzme Last name ¢ sacF:‘leri‘w rumber : gaﬁonship toyou | Dualing chfld you
: Tor child txcrackt

o did not we

with vou due to
diverce or .
separation | . P‘

Dependents
on #ine 31 not
entered above ___ P

ERRENR

Explanation of Changes to Income, Deduction;s, aﬁd Credits

Enter the fine number from page 1 for each item you are changing and give the reeson for each change. Attach only the
supporting forms and schedules for the i{ems changed. if you do not attach the reguired informeation, your Form 104X
may be refurned. Be sure {o include yeur name and social securily number on any sttachments. :

if the change relates 1o 2 net operating loss carryback or a general busingss credit carryback, atizch the schadule or form that shows the year
in which the loss or credit occurred. See page 2 of the Instrucions. Also, CHECK NEME .. it e e eeeeesecest e e PP D
SEE ATTACHED EXPLAMATION.

i
|
;
;
|

‘Parii Presidential Election Campalgn Fund. Gheoking below will not increase your tax or reduce your refund.
If you did not previously want $3 to go fo the fund but now want to, check hera ... eeteeheseeutemememteastent e nmmememeeneieseete e e nmemeeesreree s et nen e e e emeen N

1 & joint return and your spouse did not previously want §2 to go to the fund but now wants to, checkhere T[]
Fnrm 1040X (Rev. 11-2003)

340702

11-05-03

A000023
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' ROBERT N. AND CYNTHIA CADRECHA
AMENDED FORM 1040X
CALENDAR YEAR 2003

REASON FOR AMENDED RETURN

The taxpayeris a sharehéider inasd Corpcration which sold stock in a life
insurance company that demutualized. The sale was reported during the year;

however the sales proceeds were reporfed as the fofal gain, without any
consideration for a “cost basis”. Due fo certain current court ruimgs it is
possible that the taxpayer was entitled to deduct a “cost basis in arriving at the
gain. The resolution of the mafter is expected to be resolved by the courts !ater
this year, and as a result, a Protective Claim is filed.

At this time, a cost hasis egual to the selling price wasl used for the
amended Form 1120S that has been concurrently filed and which eliminated the
long-term capital gain pass-through on the shareholder's K-1.

A000024
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Internsl Revenue Service

In reply refer to: 0733157630

ATLANTA GA 39901-0025 4 ‘May 10, 2007 LTR 9216C E@
267-56-8363 200312 30 000
7108635468646481295601 nogneios.
g BODC: SB

ROBERT N & CYNTHIA CADRECHA
4414 W NEPTUNE ST
TAMPA FL 33629-5530149

CERTIFIED MAIL

Kind of Tax: Individual
Date Claim(s) Received: Mar. 22, 2007
Tax Period{(s) Ending: Dec. 31, 2003

CISBEZKBXXV

Dear Taxpaver:

We are unable to process vour claim for the tax period(s) shown above
because your supporting information was not complete. It vou have
more information vou did not send with this claim, vou may file
another claim and attach vour information.

Please indicate the cnurt case which is pending that supports this
protective claim.

Please send the information we asked for within 30 days from the
date of this letter. If we do not hear from vou, we can not process
vour tax return and vour account may be 1ncorrect or incomplete. We
enclosed an envelope for vour convenience.

If vou have anv guestions, please call us toll free at 1-800-829-8374.

If vou prefer, vou may write to us at the address shown at the top
of the first page of this lefter.

Whenever vou write, please include this 1efter and, in the spaces
below, give us vour telephone number with the hours we can reach vou.
Keep a copy of this letter for vour records.

Telephone Number ( ) Hours

A000026
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rorm 2848 Power of Attorney CME Mo, 19450150
e Merch 2004 and Declaration of Representative s o On
Bepariment of the Treasury : :
Intemal Revenue Service B Type or print. B- See the separate Instructions. Namne

Power of Atforney ‘ Telephone

Gawtinn: Form 2848 will not be honored for any purpose other than representation before the IRS. Function
1 Taxpayer information. Taxpayer{s) must sign and date this form on page 2, line 9. Date ;7
Taxpayer nama(s) and address Social security number(s) Employer identification

2675618363 nur.aer

ROBERT N. & CYNTHIA CADRECHA '
4414 NEPTUNE STREET 261:31:8349 Plan number (if applicabie)

TAMPA, FL 33629

Daytime telephone number

herahy appeini(s) the following representative(s) as attomey(s)-in-fact;

2__Representative(s) must sign and date this form on page 2, Part 11,

Name and address

FRANK PEREZ, JR., C.P.A.
- 201 E. KENNEDY BLVD., #420
TAMPA, FLORIDA 33602

CAF No.
Telephone No.
Fax No.

Check if new; Address E Telephone ol Fax ND.D

6505-84745R

Name and address

~ CAF No.
Telephone No.
Fax Mo.

Name and addrass

CAF No.
Teleph(_)ne No.
Fax No..

Check if new: Address [__| Teiephone No,[__] Faxio.[_ ]

to repreéent the taxpayer(s) before the Internal Revenus Service for the fellowing tax matiers:

3 Tax Matters

-Type of Tax {Income, Employmen, Exclse, etc.)
or Civil Penaity {see the instructions far fine 3)

Tax Form Number
(1040, 941, 720, etc.)

Year(s) or Perind(s)
(see the instructions for fine 3)

INCOME

2003

1040X

4 Specific vse not recorded on Gentralized Autharization File (CAF). {fthe power of attorney is for a spacific use net recorded on CAF, check ‘
this box. See the instructions for Line 4. Specific uses not 1eCordet 00 BAF. .o it LR

9 Agts authorized. The representatives are authorized to receive and inspect confidential tax information and to perform any and all acts that | {we) can perform with
sespect to the tax matters described on line 3, for example, the authority to sign any agreements, consents, er other documents. The authority does not include the
pewsr to-receive refund chiecks {see line 6 below), the power to substitute another representative, the power to sign certain returns, or the power to executs a requast
for disclosure of tax returns or return Information to a third parly. See the line 5 instructions for more information.

Exceptions. An unenrclled return preparer canaot sign any docurment for a taxpayer and may only represent taxpayers in fimited situations. See Unenrolled Return
Preparer on page 2 of the instructions. An enrolied.actuary may oniy represent taxpayers to the extent provided in section 10.3(d) of Gircurlar 230. See the line &

instructicmg fer restrictions on lax matters pariners.

List any specific additions or defetions 1o the acts otherwise authorized in this power of atiorney;

6 Receipt of refund checks. If you want to authorize 2 representative named on fing 2 to receive, BU
initial hiere . and list the nams of that representative below.

Name of representative to receive refund check(s) b

TNOT 7O ENDORSE OR GASH, refund checks,

LHA  For Privacy Act and Paperwork Reduction Notice, see page 4 of the instructions.

313981
04-21-04

Form 2848 (Rev. 3-2004)
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Form 2848 fRev. 32004 ROBERT N. & CYNTHIA CADRECHA | : ' 267-56-8363 2

7 Notices anid communizations. Orig'maf notices and other written communications will be sent to yeu and a copy to the first representative listed on line 2.
a Ifyou also want the second representative isted to receive a copy of notices and communlcations check tms DX e
b Wyou do not want any notices or communications sent to your representative(s), check IS D Lo etk e e b ey b D
8  Retenlion/revosation of prior pawer(s} of attornpy. The filing of this power of attorney autornatically revokes afl earlisr
power(s) of atterney on file with the Internal Revente Service for the same tax matfers and ysars or periods covered by this -
document. if you do not want to revoke a prior power of attorney, Gheck NBIe | e LB ]
YOU MUST ATTAGH A COPY OF ANY POWER OF ATTORNEY YOU WANT TO REMAIN IN EFFECT. ]
9 Signature of taxpayer(s}. If a tax matter concerns a joint return, bath hushand and wife must sigh if joint representation is
requested, otharwise, see the instructions. If signed by a corporate officer, pariner, guardian, tax matters partner, exscutor, receiver,
administrator, ortrustes on behalf of the taxpayer, | certify that ! hava the authority to execute this form on behalf of the taxpayer.

""IF NOT SIGNED AND DATED, THIS POWER-OF ATTORNEY WILE BE RETURNED.
o .Y R N

Signature Dat

ROBERT N. CADRECHA

Print Name PIN Number Print name of taxpayer &om lne 1 if other than individual |
S /p L
T T Signatwre T~ ‘ _(_~_éte£ 7 _________Tﬁe(_fanica_meT _______

Print Name PN Nurnber

" Declaration of Representaiive

Caution: Students with a speclal order fo represent taxpavers in Qualified Low Income Taxpayer Clinics or the Student Tax Clinic
Program, see the insiuctions for Part 1l

Undsr penattias of patjury, | declars thal:
& |am not currently under suspension or disharment from practice before the Internat Revenue Service;
e |am aware of regulations contained in Treasury Depariment Circular No. 230 {31 CFR, Past 10), as amended, concerning the
practice of attorneys, cerfified public accountants, enrolled agents, enrolied actuaries, and others;
~® |amauthorized fo represent the taxpayer(s} identified in Part | for the fax matter(s) specified there; and
e | am one of {he following:
a Attorney - 3 member in good standing of the bar of the highest court ufthe jurisdiction shown below
Certified Public Accountant - duly qualified o practice as a certified public accountant in the jurisdiction shown below.
Enrolted Agent enrolled s an apent under the requirements of Treasury Department Circular No. 230.
Officer - a bona fide officer of the taxpayer's organization.
Full-Time Employee - a fuli-time employes of the taxpayer.
Family Member - a member of the taxpayer's immediate family (Le., spouse, parent, chiid, brother, or sister).
Enrolled Actuary - entolled as an actuary by the Joint Board for the Enrollment of Actuaries under 29 U.5.C. 1242 (the authorily
to practice before the Service is limited by sectior 10.3(d) of Treasury Dspartment Circular No. 230).

h Unenroliad Return Prepater - the authority to practice before the Internal Revenue Service is limited by Treasury Department Gircular No. 230,
section 10.7{c){1}{viil). You must have prapared the returr in question and the return must be under examination by the IRS. See Unenratied Relurn Preparer
on page 2 of the instructions.

P~ IF THIS DECLARATION OF REPRESENTATIVE IS NOT SIGNED AND DATED, THE POWER OF ATTORNEY WILL BE RETURNED, See the Part 1l instructions.

Designation - Insert Jurisdiction {state) or
above lefter {a-n) identification

B |FLORIDA &—\ M—D,Q QS 2. om

= - o m O o>

Signature : . Date

Form 2848 (Rev. 3-2004)

313962
04-21-04

A000028
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ROBERT N. AND CYNTHIA CADRECHA
AMENDED FORM 1040X -~ FILED AS A
PENDING COURT CASE SUPPORTING THE PROTECTIVE CLAIM -
'FOR THE CALENDAR YEAR 2003

This attachment is in response to the Internal Revenue Service’s request of

May 10, 2007, a copy of which is attached for further identification which requests

“court case which is pendmg that supports this protective claim” of the

proceedings referred to in the amended Form 1040X previously filed as indicated
on your notice.

Also enclosed is the documentation requested which is styled:

Eugene A. Fisher, Trusteé Seymour P. Nagan lrrevocable Trust,
Plantiff v. The United States Dependent, Court of Federal Claims
04-1726T

It is to be noted that the court requwed that “the parties shall file a joint
status report proposing a schedule for a trial to commence no later than May 1,
2007, and indicating the location thereof”.

Respectfully submitted,

Frank Perez, Jr.

Perez & Company, C.P.A.’s, P.A,
As Agent As Per

‘Power of Attorney, Form 2848
Dated May 17, 2007

A000029
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I/ Infernal Revenue Service
In reply refer to: 0739900025

ATLANTA GA 39%9901-0025 June 26, 2007 LTR 2645C KO
267-56-8363 200312 30 000
Input Op: 0709960054 00022700
BODC: WI

ROBERT N & CYNTHIA CADRECHA
4414 W NEPTUNE ST
TAMPA FL 33629-5b30149

0876

Taxpaver Identification Number: 267-56-8363%
Tax Period(s): Dec. 31, 2003

Form: 1040
Dear Taxpaver:
Thank you for vour correspondence received May 23, 2007.
We haven't resolved this matter because we haven't completed all the
research necessary Tor a complete response, We will contact vou
again within 45 davs to let vou know what action we are taking. You
don*t need to do anvthing further now on this matter.

If yvou have any questions, please call us toll free ‘at 1-800-829-0922.

If vou prefer, vou mav write to us at the address shown at the top
of the first page of this letter.

Whenever vou write, please include this letter with wvour telephone
number and the hours we can reach vou entered in the spaces provided
below. You may want to keep a copy of this letter for wvour records.

Your telephone number ( ) ' Hours

We apologize for any inconvenience we mavy have caused vou, and thank
vou for yvour cooperation. :

Sincerely vours,

7}@{,1,,\}65 b doror—

Rebecca H. Hendersan
Dept. Manager, Accounts Management

- A000031
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Department of the Treasury
Internal Revenune Service

ATLANTA GA 39201-0025

0976

b

030876.343769.0127.003 1 AT 0.334 532

ll!illlllill”lllllllilIlIl]llIIllilIIIIIII!I!Illlllllllilllli

ROBERT N & CYNTHIA CADRECHA

4614 W NEPTUNE ST
TAMPA FL 33629-5530149

CUT OUT AND RETURN THE VOUCHER AT THE BOTTOM OF THIS PAGE IF YOU ARE MAKING A PAYMENT,
EVEN IF YOU ALSDO HAVE AN INQUIRY.

\The IRS address must appear in the window.
0739900025

BODCD-WI

INTERNAL REVENUE SERVICE

ATLANTA GA 39901-0025
MR ananmit

Use for pavments
Letter Number:

Letter Date

I

I

ROBERT N & CYNTHIA CADRECHA

. 4614 W NEPTUNE ST
TAMPA FL 33629-5530149

LTR2645C
2007-06-26
200312

267568363 DK CADR 30 0 208031c k70 00000000CO00

A000032
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In reply refer to: Q7357575556

ATLANTA GA 399%01-0025 Aug. 31, 2007 LTR 105C EO
s e 700312 30 000 i
ppoo24aé8

BOBC: SB

ROBERT M & CYNTHIA CADRECHA
% FRANK PEREZ JR

201 E KENKEDY BLVD STE 420
TAMPA FL 33602-5823

Taxpaver Identification Number: REERCIGRTamEe.
Kind of Tax: INDIVIDUAL

Date of Claim(s) Received: May 23, 2007

Tax Period : Dec. 31, 2003

WE CODULDN'T ALLOW YDUR CLAIM
Dear Taxpaver:

WHY WE'RE SENDING YOU THIS LETTER
This letter is vour notice that we've disallowed yvour claim for
credit for the period shown above.

WHY WE CANNOT ALLOW YOUR CLAIM

You filed your claim for credit or refund more than 3 yvears after
the tax return due date. A claim must be filed within 3 vears from
the time the return was filed. In additien, the amount of tax that
may be credited or refunded is limited to the tax paid during the
three vears immediately preceding the filing of the claim (plus the
period of any extension of time te file the tax return). Withheld
tax and estimated tax pavments are deemed to be paid on the last day
prescribed (i.e., April 15) for filing vour tax return. The excess
of anv amount allowable for the earned income credit ever the actual
income tax is treated in a similar manner to these prepaid credits.

You filed vour claim more than 3 vears after you filed vour tax
reaturn.

You filed vour claim more than 2 vears after vou paid the tax.

IF YOU DISAGREE

You may appeal our decision with the Appeals Office (which is
independent of our office) if we disallowed your claim because our
recards show that vou filed vour claim late. Generally. a claim is
late if vou filed it the later of:

- 3 years from the return due date of a timely filed,
unextended return

A000034
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D7357576555

2007 LTR 105C ED

00312 30 000 1
00002470

3

ROBERT N & CYNTHIA CADRECHA
% FRANK PEREZ JR

201 E KENKEDY BLVD STE 420
TAMPA FL 33602-5823

3. Provide vour name, address, taxpaver identification number,
davtime telephone number, and a copv of this letter.
4q. Mail wvour appeal request to the address shown on this letter.

——Ta--prepare-a--formnal--protest, - do. the followingz. ..
- i S

1. Prepare a written statement that vou want to appeal the
disallowance to .the Appeals 0Office.

2. Provide your name, address, taxpaver identificatien number,
a davtime telephone number, and a copy of this letter. Show
the tax periods or vears and disallowed items vou disagree
with and why vou don't agree with each item.

3. Include a detailled statement of facts with names, amounts,
locations, etec. to support your reasons for disputing the
disallowance.

G, If vou know the particular law or authorifty that supports
vour position, vou should inform us of that law or authoritv.
Please include a legal citation to assist in the appeals
process that supports your claim, if applicable.

5. Sign the statement below and include it with vour written
appeal. If vour authorized representative prepares the
request for an appeal, he/she must sign the statement and
include it with the appeal.

&. Mail wvour written formal protest to the address shown an
this letter.

STATEMENT BY INDIVIDUALS OR SOLE PROPRIETORS
"iinder penalties of perjury,; I declare that the facts present on

my written appeal are, to the best of my knowledge and belief,
t*rue; correct, and complete.™

Signature Date

Spouse's Signature, if a Joint Return Date
STATEMENT BY.  ATTORNEY, ENROLLED AGENT OR CERTIFIED PUBLIC ACCOUNTANT
Tinder penalty of perjury, I declare that I prepared the written

statement and accompanving documents. To the best of myv knowledge
the protest and accompanving documents are true and correct.”™

A000035
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gﬂfﬂ Internal Revenne Service

ATLAHTA G6A 39901-8825 %

ROBERT N & CYNTHIA CADRECHA
% FRANK PEREZ JR

201 E KENNEDY BLVD STE 42d
TAMPA FL 33602-5823

CUT OUT AND RETURN THE VOUCHER AT THE BOTTOM OF THIS PAGE IF YOU ARE MAKING A PAYMENT,
EVEN IF ¥BU ALSO HAVE AN INGQUIRY.

S
\The IRS address must appear in the window. Use for payments
0735757555 Letter Humbar: LTRD106C
BODBCD-SB ' Letter Tate : 20087-08-31
Tax Peariod s 200312

QU

ROBERT N & CYNTHIA CADRECHA

INTERNAL REVENUE SERVICE % FRANK PEREZ JR
201 E KENNEDY BLVD STE 420
ATLANTA GA 39%301-0025 TAMPA FL 33602-5823

;li“Illll!ll!ll“lllll[ln[lIl”llillllillilllll“l

267588353 DK CADR 30 0 20d3k2 k70 CO0D0COCCOO0
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0735757555
Aug. 31, 2807 LTR 105C EOD
EEREEEEee 200312 30 000 1
00002472

ROBERT N & CYNTHIA CADRECHA
% FRANK PEREZ JR

201 E KENNEDY BLVD STE 420
TAMPA FL 33602-5823

Sincerely vours,

[

S
A WA

Michael Beebe
Field Dir., Accounis Management

Enclosure(s):
Publication 1
Envelope
Notice 746

A000037
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FPEREZ & DDOMPANY

CERTIFIED PUBLIC AGCOUNTANTS
PROFESSICNAL ASSDOCIATION

November 3, 2008

201 EAST KENNEDY BOULEVARD

. o FRANYX PEREZ, JR., C.R.A.
uITE
. - FRANK PEREZ, I, G.F.A.
TampPa, FLORIDA 33602 L 3
(B13) 223-2
511 PAUL J. VALITUTTQ, C.R.A,
Fax (B13) 225-1815 . <
L 3 ’ JEFFREY B. MILLER, C.FP.A.
WWW.PACDGPAS .COM . ) ’ :

EMERITUS
¢
MEMBERS
AMERIGAN INSTITUTE OF DERTIFIED

' - : PuesLl zCco AN
Internal Revenue Service S AmeunTanTS

FLORIDA INSTITUTE QF CERTIFIED

Atianta, Georgia 38201 PUBLIC ABCOUNTANTS

Re: Robert N. and Cynthia Cadrecha

Ladies/Gentiemen:

In behalf of our clients, the above captioned taxpayers, enclosed find duly
executed Form 843, Claim for Refund, for the calendar year 2003,

Please be advised that the filing of this form is merely intended to perféct
the prior Protective Claim filed March 20, 20607. This form is now filed as a result
of the findings of the Court with regard to the case cited therein as of August 6,
2008.

Further, be further advised that we have previously filed Form 2848, Power
of Attorney, issued to the m‘edersigned for the purpose of this matter.

We trust that you will find the information in order; however if you should
have any questmns piease do not hesitate to contact us.

Very truly yours,

Frank Perez, Jr.
FPjr/iah

Enclosures =~
pc: Robert N. and Cynthia Cadrecha
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Form &@3 Claim for Refund and Request for Abatement
(Rev. February 2008) . . . OMB No. 1545-0024
Deparlment of the Treasury » Sge separate instrustions,

Internal Revenue Service

Use Form 843 if your claim or request involves:
{a) arefund of one of the taxes {other than income taxes) shown on line 3,
{b) an abatement of employment or certain excise taxes, or
{o) arefund or abatement of interest, penaities, or additions to tax for one of the reasons shown on line 5a.
Do not use Form 843 if your claim or reguest involves: :
(@ an overpayment of income taxes {use the appropriale amended ihcome tax returny),

(b} arefund of excise taxes based on the nontaxable use or sale of fuels, or
(e) an overpayment of excise taxes reported on Formig) 11-C, 728, 730, or 2290,

Name(s} Your social security number
ROBERT K., AND CYNTHIA CADRECHA 267 1 56 8363
Address {number, strest, and room or suite no.) . Spouse's social security number
4414 WEST HEPTUNE STREET 261 3 8345
City or town, state, and ZIP code ' ' ’ Employer identification number (EIN)
TAMIPA, FLORIDA 33629 ) g
Name and address shown on retum if different from above . Daytime telephone number
. { 813 } 223-2511
1 Period. Prepare a separate Form 843 for each tax peried 2 .Amount to bs refunded or abated
From 01/ 91/ 03 to 2/ 3/ 2003 $ 26,679
3 Type of tax. indicate the type of tax to be refunded or abated or to which the interest, penalty, or addition fo tax is related.
[} Employment [ Estate O @i L] Excise (see instructions) M income

4 Type of penalty. if the claim or request involves a penalty, enter the Internal Revenues Cods section on which the penalty
is based (see instructions). IRC section: WA

5a lnterest, penalties, and additions to tax, Check the box that mdxcates your reason for the reguest for refund or
abatement. {if none apply, go to line 6 !’x :
[ interest was assessed as a result of IRS errors or delays.
[0 A penalty or addition to tax was the result of erronecus written advice from the RS,
L1 Reasonable cause or other reasan allowed under the law (other than erroneous written advice) can be shown for not
assessing a penally or addition to tax.

b Dates of payment ¥

6§ Onginal refurn. Indicate the type of retum filed to which the tax, interest, penalty, or addition to tax relates.
] 706 i1 709 ] v40 7 941 .1 943 O 945
O] gvo-pr A 1040 7 1120 £] 4720 1] Other [specify) 3

7 Explanation, Explain why you believe this ciaim or request shoutd be allowed and show the computation of the amount shown
on line 2. If you need more space, attach additional sheets.

REFER TO THE ATVACHED SCHEDULE, AND BY REFERRCE MADE A PART OF THIS CLAINM,

Signature, if you are fillng Form 843 to request a refund or abatement relating to a joint return, both you and your spouse must sign the claim.
Claims filed by corporations must be signed by a corporate officer authorized o sign, and the officer’s title must be shown.
Under penaltfes of perjury, | declare that 1 have exarmined this claim, including aocompany ng schedules and statements, and, to the best of my knowledge

behef}} is ¥ }a carrect, and com laration of preparer (other than taxpayer) is bassd on all information of which preparer has any knowlgdge.

Slgn' ure (spouse, if joint returm}

. Praparer’s % Date Preparer's 85N or PTIN
Check if :
Pa]d , signature w Ve %, 0B sal~employed D

Preparer's —
Firm's ni ,
Use Only P pare e(g:ploye o } PEREZ & COMPANY, C.P.A.5 P.A. : ElN_ 5% 1669671
: address, and ZIP code 201 E. Kennedy Blvd,, #4720, Tampa, Florida 33502 Phane no. (g13)  223-251%
For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Cat, No, 10180R  Form 843 (Rev. 02-2008)
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- ROBERT N. AND CYNTHIA CADRECHA
FORRM 843
CLAIM FOR REFUND
CALENDAR YEAR 2003

ltem 7 - Explanation

This Claim for Refund is now filed as a foi!ow-up to a previously filed Form
1040X for the calendar year 2003 as a Protective Claim. As a result of the
concluding opinion rendered in the case of

Eugene A. Fisher, Trustee, Seymour P. Nagan irrevocable Trust,
Plantiff v. the United States, Defendant

dated August 6, 2008.

Further, the Form 1040X for the calendar year 2003 filed as a Protective
Claim was filed on March 20, 2007 and received by the Internal Revenue Service
on March 22, 2007, as is evidenced by the enclosed copies of our transmiftal
letter dated March 20, 2007 and U.S. Postal Service “Certified Mail Receipt” and
“Domestic Return Receipt” stamped “032220077.

Also attached are copies of Form 1040X for the calendar year 2003, a copy

of our subsequent attachment to support the Protective Claim, and which

responded to your notice dated May 10, 2007,

-Also attached is a copy of Form 2848, Power of Attorney, issued to the
preparer for the purpose of this claim which was previcusly also filed and hereby
attached for easier reference.
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y OMB No. 15450
rem 2848 Power of Attorney _ : mos; o
; : } . . or se Only

(Fev, March 2001) and Declaration of Representative Reosived by
Deparirment of the Treasury . !
Intemal Revenue Service : : b fype orprinl, B Seethe separate instructions. ‘ Name

Power of Attorney , ' Telephone

Gaution: Form 2848 will not be honored for any purpose other than representation before the IRS. Function
1 Taxpayer iniormation. Taxpayer(s) must sign and date this form on page 2, jine 8. ‘ ‘ Pate ;o
Taxpayer name(s) and address 7 Soclal secerlly number(s) Employer identification

267:56:8363 M

ROBERT N. & CYNTHIA CADRECHA -
4414 WEPTUNE STREET : : 261:i31:8349 | Pian number{if applicable}
TAMPA, FL 33629 ' : " | Daytime telephone number :

hereby appoint{s) the following representativels} as atiorney(s)-in-fact;

z Eeyresema’(ive[s) must sign .aind date this form on page 2, Part I,

Narme and address ' CAFRO. ... 6505-84745R . .
. , : Teephone No. . 813-223-2511
FRANK PEREZ, JR., C.P.A.  FaxNo, ... 813-225-1815
201 E. KENNEDY BLVD., #420 Check i new: Address 1] Tetephone No.[__] Fax ND.D‘: )
TAMPA, FLORIDA 33602 "
Naime and address . ’ : ~ GAF o
: Telephone Rp,
Fax No.

Check if new: Address !:] Telephone NG,D Fax ND,D

Name and address ‘ CAFNO. s e
Teleptione Mo.
Fax No..

Gheck if new: Address | Tetephone No.[ | Faxno.l |

to represent the taxpayer(s) before the tntemal Revenue Ssrvice for the following tax matters;

3 Tax Ratiers

Type of Tax (income, Employment, Excise, elc.) ' Tax Form durmber : Year{s} or Period(s)
or Civil Penatty (see the instructions for fing 3) ' {1040, 841, 720, etc.) {see the instructions for ling 3)
INCOME . : ' 1040X 2003

4 $pecific use not recorded an Ceniralized Authorization File (GAF). If the power of atiorney Is for a specific use not recerded on CAF, chieck .
this box. $ee the instructions Tor Line 4. Specific uses 0ot recorted 0n CAF. it st eras ]

S Asts authorized. The representatives are authbnized o receive and inspect confidential tax infermation and to perform any and &ll acts that | (we) can perform with
respect to the tax matters described on ling 3, for exaraplz, the authority to sign any agreements, consents, or other documents. The authority does not includs the
power e receive refund chegks (see fine 6 below), the power to substitute another representative, the power to sign cerain refumns, or the power 1o execule a request
for disclosire of tax retems or retum irtormation to a third parly. See the fine 5 instructions for rmore information.

Exceptions. An unenrolled return prepaser cannct sign any document for a taxpayer and may only fepresent taxpayers in imited situations. Ses Unenroled Return
Preparer on page 2 of the instructions. An enrolled actuary may only represent taxpayers to the extent provided in section 10.3(d) of Circular 230. Ses the line 5
instructions for restrictions on fax matlers partners. ’ ‘

List any specific additions or d_eietion_s to the dcts otherwise authorized in this power of attomey:

6 Reteipl of refund checks. if you want to authﬁrize a representative named on line 2 1o receive, BUT NOT TO ENDORSE OR CASH, refund checks,
initial here and fist the name of that representative below.

Name of representative to receive refund check(s) ¥

LHA- For Privasy Act and Paperwork Reduction Notice, see page 4 of the instructions. Form 2848 (Rev. 3-2004)
413981
04-21-04
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Form 2646 fiev. 32004 ROBERT N. & CYN IA CADRECHA 56-8363 puge 2

7 Notices and scemmunications. Criginal notices and other writien communications will be sent o you and a copy to the Tirst representative Lsted on tine 2.
a Ifyou atso want the second reprasehta’rive listed fo receive a copy of notices and communications, check this box it U b D
b I you do not want anv notices or communications sent to your representativels), ChOCK thi5 BOX ..o et et st | S
8§  Retentionfrevocation of prior power{s} of gtterney. The filing of this power of attorney aviomaticatly revokes all earfier
power(s) of attorney on file with the internal Revenue Service for the same fax matters and yERIS OT persods covered by this
document. I you do not want 1o revoke a prior power of aomey, CheTk VBT e D
YOU MUST ATTAGH A COPY OF ANY POWER OF ATTORNEY YOU WANT TO REMAIN N EFFECT.
& Signature of taxpayeris). if & tax matier concems 2 joint retusn, bath husband and wife must sign if joint representation is
requested, otherwise, see the instructions, f signed by a corporate officer, pariner, guardian, tax matters partner, exscutor, receiver,
administzator, ortrustee on behalf of the taxpayer, § cerdify that ! have the authority to execute this form on behalf of the taxpaysr.

b .!F NOT SIGNED AND DATED, THIS POWER OF ATTORKEY WILL BE RETURNED,
M N————

Signature &

ROBERT N. CADRECHA

Print Narne PIN Numbser Print name of taxpayer from line 3 {f other than indivicual

egfaﬁ?’/é»a___ A /137 - S

Signature ( Datei Title {if apphcabie)

CYNTHIA CADRECHA

Print Name PIN Numbsr

" Declaration of Representative

Caution: Studenis with a special order to represent taxpayers in Qualiied Low Income Taxpayer Clinics or the Student Tax Clinic
Program, see the instructions for Part .

Under penaities of perjury, ! deciare that:
= 1am oot currently under suspension or dishamenifrom practice before the Internal Revenue Sesvice;
e | am aware of reguiations contained in Tfeasury Department Gircudar No. 230 (31 GFR, Part 109, as amenged, conceming the
practice of attomeys, cerlified public accountants, enrolled agents, enrolied actuaries, and others;
e | am authorized to represent e taxpayer(s) identified in Part{ for the tax matter(s) specified there; and
® | am one of the foliowing: '
a  Atiomey - a memberin good standing of the bar of the highest court of the jurisdiction sho\s\m below.
Certified Public Accountant - duly qualifisd to praciice as a certified public accovntant in the jurisdiction shown befow.
Enrolled Agent - enrolist 25 an agent under the requirements of Treasury Department{llrcular No. 230.
Officer - a boena fide officer of the faxpayer's organization.
Ful-Time Emploves - a full-ime employee of the taxpayer. :
Family Member - 2 member of the taxpayer's immediate family (L., spouse, parent, child, brother, or sister). -
Enrolled Actuary - enrolied as an actuary by the Joint Board for the Enroliment of Actuaries under 28 11.5.0. 1242 {the authority
to practice before the Service is limited by section 10.3(d) of Treasury Department Gircular No. 230). :
b Unenrolled Rstum Preparer - the uthority to practice before the Internal Revenue Service is fimsited by Treasury Department Gircular No. 230,
section 10.7{cy{1}{vili}. You must have prepared the retum in question and the return raust be under examination by the IRS. See Unenratied Return Preparer
o0 page 2 of the instrustions.
B~ {F THIS DECLARATION OF REPRESENTATIVE IS NDT SIGNED ARD DATED, THE POWER DF ATTORNEY WiLL BE RETURNED. See the Part Il instructions.

Designation - insert Jurisdiction {state) or )
©_above leiter (a-+h) identification Signature . . Date

B FLORIDA N “'\—N—QQ | oS 24 o

[ B - I S -

Form 2848 (Rev. 3-2004)

318962
04-21-04
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ROBERT N, AND CYNTHIA CADRECHA
AMENDED FORM 1040X - FILED AS A
PENDING COURT CASE SUPPORTING THE PROTECTIVE CLAIM
FOR THE CALENDAR YEAR 2003

This attachment is in response to the Internal Revenue Service’s request of
May 10, 2007, a copy of which is attached for further identification which requests
“court case which is pending that supporis this protective claim” of the

proceedings referred fo in the amended Form 1040X previously filed as indicated

on your nofice. '
Also enclosed is the documentation requested which is styled:

Eugene A. Fisher, Trustee, Seymour P. Nagan lirevocable Trust,
- Plantiff v. The United States Dependent, Court of Federal Claims
04-1728T '

It is to be noted that the court requireé‘ that “the partiés shali file a joint
status report proposing a schedule for a trial fo commence no later than May 1,
2007, and indicating the location thereof”. o

Respectiully submitted,

Frank Perez, Jr. :

Perez & Company, C.P.A.’s, P.A.
As Agent As Per

‘Power of Attorney, Form 2848
Dated May 17, 2007
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TCERTIFIED PUBLIC ACCOUNTANTS
PROFESSIDNAL ASSOCIATIDN

CaseQast: 208082 - ChidieDBoth A+ 14 Reges4Rd 08»4@9/1117/258@919201‘ 13

FRANK PEREZ, JR., G.RA.
FRANK PEREZ, I}, C.RPA.
—
PaUL O, WALITUTTO, D.RA.
- L4
JEFFREY C. MILLER, G.RA.
EmMERITUS
‘.
MEMBERSE -
AMERICAN INSTITUYE OF DERTIFIED
PUBLIE ACDOUNTANTS
FLORIDA INETITUTE DF CERTIFIED
PUBLIC ACCRUNTANTE

SuiTE 420
TAMPL, FLORIDA 33802
(B¥3) 223-251 1
Fax (B13) 22518715
&
WWW.PASOORPAE.COM

Infernal Revenue Service | CERTIFIED HAIL

Atflanta, Georgia 39801 . - RETURN RECEIPT REQUESTED

- #7003 1010 0002 8080 3766
Re: Robert N. and Cynthia Cadrecha

Ladies/Gentlemen:

Cur client, the above captioned taxpéyer has asked us fo transmit fo you
the enclosed Form1040X, Amended U.S. Individual Income Tax Return, for the
catendar year 2003, filed as a Protective Claim.

We would appreciate your acknowledging the receipt of the tax return on
the enciosed photocopy of this letter and returning it to us for our files.

If yéu should have any guestions, please do not hesitate to contact us.

Very truly yours,

Frank Peraz, Jr.
FPjrilah : '
Enclosures

~ pc: Robert N. and Cynthia Cagdrecha
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{Rev. Novemba’ 2003 -

N . AMENDED -AS A PROTECTIVE C
@_ ~ - Case (I:asecxl me\mvcunmurmggm Paget

: . ‘ Department of the Treasury - internat HevanueSemce e o
1048)(

Amended ij S Individual Income Tax Retum
¥ See separzte Iﬂsfl’i.itﬁl[]rls

%’%‘m&mme@m of 13

OMB No. 1545-0081

Tins return is inrniﬂenaar yearp- 2003 ,or ﬂsr;a! v&ar ended ha»

TAMPA, FL 33629

) ‘:’mzrﬁrst name and initial Last name Your social secumy rumber
§ ROBERT N. CADRECHA 267:56:8363
=jlfa ]t}ll‘lt retum spouse's first name and mma! Lasiname Spouse’s social secarily number
el CYNTHIA: CADRECHA 261:31:8349
E ‘Home atidress {no, and sireet) o P.0. box i mail s not defivered to your home Apt. na Phons number -
$14414 NEPTUNE STREET ; .
: & City, fowmn or post office, state, and ZIP coda. For Papsrwerk Redection Agt

Wolise, see page 6.

jmz-

O

Ori s et " - singi 1 X Marded filing jointly
¥ i the qunlrfymg per‘sun i 4 child but ot your dependent see page 2.

D Karried filing separately
7] sarried filing separatety

: Fllng status Besureto complete this !me Note You cannat change from jnint te separate retums aﬁer the due date.
P original wtum b [ single 1] wardsg filng jointty

»{ ]
(2] No

[ 1 Heag of househoid 1] Qualffying Widow( o
[ Head of househioid® [__] Qualifying widow(er}

A. Griginzl amount B. N&t change - €. Correct
Usa Part { on page 2 to explam any changes Or ag piaviously amount of increase amaunt
adjusted .- | or{decrease)-
incame and !}eductians {see pages 2—6} {seepage 2) ~ explalnin Partlf
3 AGTUSTEd QoSS ICOME {588 D08 B} ‘13212 ,234.0 ~108,350.] 103;884.
. 2 itemized dedictions or stanuard deductmn (see page 3) _____________________ B - 41,369. . 2,182, 4'3;-.9 51.
2 Sublract fine 2 fromling 1 - 31 170,465 -110,532. 59,933,
4 Exemptions, f chingisg, il in Pa{ts 1 &nd 1 on pag 2 _H' N : 5;856. . 244, 6,100,
‘ 5 Taxable income. Subtract fine 4 from ke 3. 464,608, -110,776.] . 53,B33.
ol ,_.;i_ﬁ‘r,'lTaniseepaga 4). Method pised in'col, C SCh 0. 31488544 ~-25,635. 6, 350.
, :—";f |7 Crediis{see page ). : S § . 1094 0 1,044, 1,153.
2 | 8_Subiactiine 7 from fine 6. Eﬂterthe result bu‘( nat Pssthaﬂ zer0 B oo 31 876.| -26,679. 5,187.
% | 8 Othertaxes{see page 4) i EEREE S
1o 'mtaltaxmmmesaanaﬁ R B 31 876. - -26,679.] 5,197,
: “—.‘Fedeml mcame iaxw[mhaid ann excess ssucial secuﬁ*y dnd her 1 - ‘
R I g : L {414 A42,475. C 12,4750
L2 E ﬂmtedtaxpaymants mctucf ng ammmt applsed irorn .
g prioryesUs M L5 ns ! 12
EE 138 Eamied incomg credit (EIC) 13
T3 114 additional ehid fax credit from me 8812 R 14
& 1145 Gredits from Form 2438, Form £136, or Form 8685 15
|18 Amount paid with request tor extension of BT 10 12 (S62 PA0E ) _.....eeeoesoseieere e 1B _
417 ,Amodnt of tax paid with engmai retum plus additional tax paid afterstwas ﬁ;ed a7 19 401,
18 _Total ﬁayments Add lines 13 through 17 in colurin € AR ] 31,8B76.
o . Refund or Amount YouOwe o
18 ;everpayment n‘aﬁy, a5 shnwn on ongma tetum or as previously adjus!ed b},' the iRS ettt e et mene e emmeeann pasrteenr e e en snsenaca . :
- 20 Sublmit fiae 19 from tine 18 {see pags 3 .. et 31,876 .|
21 Amount you owe, ffing 10, colunmn G, :s e than lins 20 enterthe Grﬁemnce and see page 5 . '
22 $fine 10, columin €, is fess than Fine 20, enter the difference . 25,678,
B3 Amount pfiine.22 you wan! refundedtoyoun . S 26,67
] Amnum of fine 22 you wan apphed to your | estrmated tax . ] 24 ]
Sign . $nder penalties of pefjury, | declare that | hiave filed an nngnal retum and that | have exafined Bis smended retum, including aacampanymg schedules and staterman ]
Here - m«;‘fa?mk;mz;fd teddial, this ariended relurn-is tnie, cormect, and-compiete. Dedlaration of prapamfr(ommm taxpayer) is based on all Iformation u!Wthme
doimiveu? (0 '
Seepage Z.
Keepzcopy |p - . ‘ _ » . . ) 1
IELX?&'*; ST % Your signature Date _ % Spouss's signature. 172 joint return, both mest Sign. Date
] Pfepamr‘s Date Chgek a' : 1 Preparer's SSN or PTIN
Pa!d 1 8ianatire - Eﬁ L S S seff-employed )
Breparer’s Fssametr  PEREZ & CO., CPA'S, P.A. en 58-1669671
_Use Uﬁ!}' semployed), 4 201 E. KENNEDY BLVD. SUITE 4290 roere. {813) 223-2511
g Bonipa, FL 33602 o 2 .
LHA T Form 1040X Pev. 11-2003)
5% o
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12 of 13
7—56-8363 page2

Exemptions. See Form 1040 or 1080A instructions. A. Driginal number
. . . . . ¢. Correct
Ifyou are not ehanging your exemptions, do not complate this pan. of sxemptions
imi ; i B. Net change number of
i claiming mere exemptons, complete lines 25-31. reported or as exemptions
It claiming fewer exemptions, compiete lines 25-30. previously adjusted :
25 YOUrSEH NG SPOUSE ... .. o oo oo 25 2 2
Caution. ttyour parents (or someone else) can claim you as a dependent {even if
they chose not to}, yeu cannol elaim an exemption for yoursetf,
26 Your dependent chitdren who ived witb you 26
27 Your dependent children who did not live with you due to-
divorce of separation 3 27
28 DUher dependBnts ... ... ..o e 28
29 Total number of exemptions. Add lines 25 through 28 20 2 2
30 Multiply the number of exempticns claimed on line 28 by the amount listsd below
for the fax year you are emending. Enter fhe result here and on line 4.
Tax Exemgption But see the instruetinns for ling 4 on
year - amount page 3 if the ameount oo line 1 s over:
2003 $3,050 $104,625
2002 3,000 103,000
2001 2,800 89,725 .
2000 2800 8,700 a6 5,856. 244, 6,100.
31 Dependents (childrer ang othes) not ciaimed on original {er adjusted) raturn: ::fﬁ«:?rg?; line
. 31 who:
X b Dependent's social Dependent’ o) Checkit 8 hvedwith g
(@) First nams Last narns { )smpfgyTu;SeDrCE gaﬁml;?c ;ou igﬁ-‘é’]’;igfg;gif;t e
[ = did not ve o
with you due to
div .
[ saperation b
j Dependentis
" on line 31 not
E entered above

Explanation of Changes o Income, Deductions, and Credits

Enter the line number from page 1 for sach Hem you are changing and give the reason for each change. Attach on&;’g‘;e
supporting forms and schedules for the items changed. If you do not attach the required information, your Form 1 X
may be retumed. Be sure {o include your pame and social securily number on any attachments.

if the chaage relates to a nat opperaling loss carryback or a general business cradit carmmyback, attach the schedule or form that shows the year
in which the loss or credit ocourred. See page 2 of the instructions. Also, check here :

SEE ATTACHED EXPLANATION.

*

.

| Presidential Flection Campaign Fund. Checking below will not increase your tax or reduce your refund.

If you did not previously want $3 to go to the fund but now want {0, check here

310702
11-05-03

Form 1040X (Rev. 11-2003)
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ROBERT N. AND CYNTHIA CADRECHA
AMENDED FORM 1040X
CALENDAR YEAR 2003

REASON FOR AMENDED RETURN

The taxpayer is a shareholder in a § Corporation which sold stock in a life
insurance company that demutualized. The sale was reporfed during the year;
however the sales proceeds were reported as the total gain, without any
consideration for a “cost basis”. Due to certain current court rulings, it is )
possible that the taxpayer was entitled to deduct a “cost basis in arriving at the =
gain. The resolution of the matter is expected to be resolved by the courts later
this year, and as a result, 2 Protective Claim is filed. ‘

At this time, a cost basis equal to the selling price was used for the
amended Form 11208 that has been concurrently filed and which eliminated the
long-term capital gain pass-through on the shareholder’s K-1.
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CERTIFIED PUBILIC ACCOUNTANTS
PROFESSIONAL ASSODIATION

. Barch 14, 2007

207 EAST KENHEDY BOULEVARD . , ‘ FRANK PEREZ, JR., B.RA.
SUITE 420 FRAMK SEREEZ, #1], C.P.A. .
TampPa, FLORIDA 33602 ' . L
{8131 2232511 ! - PAUL J, VALITUTTD, S.R.4,
FAX (B13) 225-1815 4—
Py JEFFREY B. MILLER, C.RA.

WW.F’ADDEF'AE-EDM EMERITUS

L4
MEMBERS
ARERICAH IMNSTITUTE GF DERTIFIED
FPLUBUD ADCOUNTANTS

Robert N. and Cynthia Cq&recha | | . | e o oD
4414 Neptune Street ' ‘
Tampa, Florida 33629
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Don’t get excitad wuh regard fo the ﬁgur&s that you see i:here amounting to
$26,679. Under the best of c&rcumsiances 'that figure will bs substantially |
reduced if the court proceec%m }s are resafveai in our favor.

This r&‘mm must bﬁ filed v eryue Service by April 16% in
order to mamiam an epen Staiuie of Ltmsiaﬁﬂns whith will otherwise expire at
that time. The fessizsteon of the Pre z;eeémgs is not ez{pect&d toc be concluded
until fater on this year,

Ccnseqeent{y, we woulci apprecl ,te your/ both Sigmng afd da ing the
priginal return and returning it to us in r:sr er that we may file from our office well

before April 16, 2007.

The duphea\te sopy of the return -?isfér Aoy ﬁEeé.‘ | \

\'"

VEry truly youls,

Frank Pereg, Jr. “
FPjrllah \
Enclosures
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Internal Revenue Setvice
400 West Bay Street ~ M/S 4042
Jacksonville, FL 32202

Employee: Chasliy McDanicl
Phone:  (904) 665-2057
Bax: (964) 665-1858

APR 26 2

Robert & Cynthia Cadrecha
4414 West Neptune Street
Tampa, FL 33629

RE: Tax I 267-56-8363

Dear Taxpayer(s):

Your prbtectiﬁe claim for refund for the calendér yéar 2003 is éurréﬁtiy beiﬁg held :n :
suspense by this office. -

Asyou may be aware, there was a recent decision concerning the basis of stock received
in a demutualization, which was affirmed in an unpublished and non-precedential gpinion.
(Eugene A. Fisher, Trustee, Seymour P. Nagan Irrevocable Trust v. United States, 82
Fed.Cl. 780, 102 A.F.T.R.2d 2008-5608, 2008-2 USTC P 50,481, affirmed Fed. Cir.
2009-5001.) The United States is actively litigating the demutualization issue in another
Court (Dorrance v. US, Civil Action No. 09-cv1284-PHX-ROS (D. Arizona)). Once the law
on taxpayers" basis in stock received in a demutualization becomes well defined, we will
act on your claim for refund. If you are not willing to wait for a final resolution of that
issue, you can bring a refund suit after your claim has been pending for six months
without the Internal Revenue Service taking action - see Page 2 of Publication 5
(included).

We would encourage you to wait until the issue is finally resolved. If it is determined that
you are entitled to a refund, you will receive the refund plus interest.

oo Thapkyow . L | e s
Charity McDaniel

Technical Sexvices

Enc: Pub 5
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IN THE UNITED STATES COURT OF
FEDERAL CLAIMS

No. 11-1527T

{-Judge George W. Miller)

ROBERT N. AND CYNTHIA CADRECHA,
Plaintiffs
: LS
. UNITED STATES,

De'fendant

DECLARATION OF CHARITY McDANIEL

I, Charity McDaniel, declare as follows:

1. 1 hold the position of Rév‘enue Agent Reviewer, with the Internal Revenue
Service, and my office is located at 400 W. Bay St, Mail Stop 4041, Jacksonville,
Florida. | have been designated by the IRS to handle & large number of claims for
refund related to the basis in stock taxpayers received in a8 demutualization of a mutual
life insurance company, The IRS hasg determined that ali such claims should be
suspended until a final decision is rendered in Domance v. U.S., No. 08-cvD1284 (D.
AZ).

2. in June, 2009, | was assigned plaintiffs’ 2003 fefund claim which soughta

refund based on plaintiffs’ contention that they did not have 1o report any capital gain
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realized on tha 2003 sale of stock they received in the demutualization of Principad

Mutual Life Insurance Cormpany in that year. Since that claim related to the basis in

Istock received in a demutualization of 2 mutual insurance company it wag held in
Esuspense first pending the appeal of Eugene Fisher, Truslee, Seymour P. Nagan Trust
|v. United States, Fed.Cl. No. 04-1726 T, and, second. pending a final decision in
{ Dorance. According 1o.information available to me | was the first IRS Revenue Agent
i assigned to handle plaintiffs' 2003 claim for refund.

3. 1 have reviewed the correspondence from the IRS to plaintiffs after the August
31, 2007, Notice of Disallowance and my receiving the case, (Pl Ex. 1, K, M, N, 0.) Al
of those (etters are form letters generated by an IRS Service Center which merely
acknowledge receipt of plaintiffs’ inquiries and their Form §43.

4. At thé time | received plaintiffs’ 2003 refund claim in June, 2009, | had no
knomédge that on August 31, 2007, the IRS had mailed phaintiffz a Notice of
Disallowance disallowing their 2003 refund claim. | did net have a copy of that Notice in
my file and none of the documents in my file referred to any Notice of Disallowance.

5. As of early December, 2008, my file contained only two pleces of

May 13, 2009, from Frank Perez, Jr., to the IRS Austin Servica Center, inquiring about
the status of the Form 843 plaintiffs filed on November 7, 2008. (PL Ex. P.) The other
was a letter from the IRS Service Center to plaintiffs, dated January 15, 2009, also

referencing plaintiffs’ Form 843 filed on November 7, 2008. (Pl. Ex. O.) Neither letter

|

i

l

|

i

| refersin any way to the Nofice of Disallowance. |also had in my file plaintiffs’ Form

|

; 1040X, dated March 20, 2007, and plaintiffs' Form 843, dated November 7, 2008, as

‘ 2

correspondence with plaintiffs, or anyone acting on their behalf. One was a letter dated
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well as transmittal documents, None of those documents references the August 31,
2007, Nofice of Disallowance,  Had | known that plaintiffs’ 2003 refund claim had
been disallowed on August 31, 2007, | would not have held the claim in suspense but
would have closed my file.

6. In early December, 2011, | received a call from plaintiff Robert Cadrecha and

his representative, My, Frank Perez. This was the first contact 1 had with plaintiffs or
anyons abting on their behalf. They called me to inquire about plaintiffs’ 2003 refund
claim. The conversation was very general a8 the tlaim was baing held in suspense, 1
confirmed that | had besn assigned plaintiffs’ 2003 refund claim, and that the claim was
‘beaing held in suspense pending the outcorhe of the appeal of the decision in Fisher.

7. Atthe time of my telephone conversation with Mr. Cadrecha and Mr. Perez in
early December, 2009, | did not know that on August 31, 2007, the IRS had mailed to
plaintiffs a Notice of Disallowance, disallowing their 2003 refund claim. Neither
plaintiff, nor his representative, Mr. Perez, mentioned that Notice of Disallowance during
that conversation, Had Mr, Cadrecha or Mr. Perez told me of the Notice of
DisaIMnce 1would not have told them that the plaintiffs’ 2003 refund claim would be
hald in suspanse. Rather, | would have told them that since that daim had previously
been disallowed the matter was closed.

8. Sometime later | received Mr. Perez's December 11, 2008, letter, addressed
to the IRS Service Center in Austin, Texas, which referenced our conversation in earty
December, 2009, (Pl. Ex. S.) That letter accurately states that 1 toid Mr. Perez that
plaintiffs’ 2003 refund claim was being held in suspense pending the appeal of the
decision in Fisher. Mr. Perez's letter did not mention the Notice of Disallowance and |

3
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9. Around March, 2011, | had ong mofe conversation with Mr. Perez about
plaintiffs’ 2003 refund claim. Mr. Perez called me and wanted 10 kriow why it was taking
=0 long o resolve this matter, He was very upset that the claim had not already been
allowed. | reiterated to Mr. Perexz that the claim was being held in suspense pending
the outcome of Dorrance and that if plaintiffs did not want to wait they could file suit to
recover the rafund. During that conversation Mr. Perez did not mention the August 31,
2007, Notice of Disallowance. At that time | was still unaware than the Notice had been
sent. If had known that fact | would have advised Mr. Perez that the matter was closed,

This was the last conversation | had with plaintiffs, or anyone ading on their behalf.

10. Shertly after my last conversation with Mr. Lopez, | sent plaintiffs a letter
dated April 26, 2011, (Pl Ex.Y.) This letter reiterates what | told Mr. Perez in our
telephone conversation, that the: IRS would tske no action on plaintiffs’ 2003 refund
claim until the Dorrance case was resolved. At this time | was stili unaware of the
August 31, 2007, Notice of Disallowance. |attached to my letter page 2 of [RS
Publication 5, which refers to the procedures for filing a suit for recovery of a refund if
the RS has not taken any action on a claim for refund within & months aftar it wes filed.

(Pl Ex. Y.) 1'would not have inciuded that information in my letter if | knew that the IRS
had in fact afready taken action on plaintiffs’ 2003 refund claim by mailing plaintiffs a
Notice of Disallowance on August 31, 2007. This was the last cormespondence between
me and plaintiffs or anyone acling on their behalf.

Under penalty of perjury, 1, Charity McDaniel, declare that the foregoing.

4
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statements

-
"are true and comect. Thus done and signed on Oreiomr R . 2011, at

Jacksonville, Florida,

CHARITY McDANIEL

|
!
|
|
|
i
!
!
I
|
|
|
|
l
|
|
|
|
I
|
|
|
|
|
|
|
1
1
|
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

ROBERT N. CADRECHA and CYNTHIA
CADRECHA,

Petitioners,
V. No. 11-152T
(Judge George W. Miller)
THE UNITED STATES,

Respondent.
/

NOTICE TO SUPPLEMENT

On August 19, 2011 Plaintiffs filed its Response in Opposition to Defendant's Motion to

Dismiss.

Attached thereto was Exhibit "G," which is the Notice of Disallowance issued by the

IRS on August 31, 2007. It has come to our attention that the second page of the Notice was

inadvertently omitted in our pleading.

Plainttffs do not believe Defendant is prejudiced inasmuch as the Internal Revenue

Service issued the Notice and presumably has a copy of the Notice.

Wherefore, Plaintiffs respectfully request that the attached and complete Exhibit G be

accepted by the Court.
Respectfully submitted,

DATED: December 1, 2011 AKE

m<TRANKJ F 111, ESQ

U.S. Court o al Clauvé%ar No.
SunTrust Financial Centre, Buite 1700

401 E. Jackson Street

{22715929;1}
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Tampa, Florida 33602-5250
Tel. No.: (813)223-7333

Fax No.. (813)223-7837
Counsel for the Petitioners
ROBERT N, CADRECHA and

CYNTHIA CADRECHA .
;o A
, / 7 v ;4 J;{/f( ra
L G
~WHLIAM KALISH, ESQ.

U.S. Court of Federal Claims Bar No.
SunTrust Financial Centre, Suite 1700
401 E. Jackson Street

Tampa, Florida 33602-5250

Tel. No.: (813)223-7333

Fax No.: (813)223-7837

Counsel for the Petitioners

ROBERT N. CADRECHA and
CYNTHIA CADRECHA

{22715929;1}
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In reply refer to: 0735757555

£

foRis

ATLANTA GA 39901-0025 Aug. 31, 2007 LTRTOBC —EO-—
200312 30 000 1
00002473
BODC: SB

ROBERT N & CYNTHIA CADRECHA
% FRANK PEREZ JR

201 E KENKEDY BLVD STE 420
TAMPA FL 33602-5823

Taxpaver Identification Number:
Kind of Tax: INDIVIDUAL
Date of Claim(s) Received: May 23, 2007
Tax Period : Dec. 31, 2003

WE COULDN'T ALLOW YOQUR CLAIM

Dear Taxpaver:

WHY WE'RE SENDING YOU THIS LETTER

This letter is vour notice that we've disallowed vour claim for
credit for the period shown above.

WHY WE CANNOT ALLOW YOUR CLAIM
You filed wveur claim for credit or refund more than 3 vears after

the tax return due date. A claim must be filed within 3 vears from
the time the return was filed. In addition, the amount of tax that

may he credited or refunded is limited to the tax paid during the
three vears immediately preceding the filing of the claim (plus t
period of any extension of time to file the tax return). Withhel

he
d

tax and estimated tax pavments are deemed to be paid on the last dav
prescribed (i.e., April 15) for filing vour tax return, The excess
of any amount allowable for the earned incame credit over the actual
income tax is treated in a similar manner to these prepaid credits.

You filed your claim more than 3 vears after vou filed vour tax
return.

You filed your claim more than 2 vears after you paid the tax.

IF YOU DISAGREE

You may appeal our decision with the Appeals Office (which is
independent of our office) if we disallowed vour claim because ou
recards show that veou filed vour claim late. Generally, a claim
late if you filed it the later of:

- 3 vears from the return due date of a timelv filed,
unextended return

r
is
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0735757555
Aug. 31, 2007 LTR 105C E@

200312 30 000 1

Con02474

ROBERT N & CYNTHIA CADRECHA
% FRANK PEREZ JR

201 £ KENNEDY BLVD STE 420
TAMPA FL 33602-5823

3 vears from the date we received a late return or a timely
filed, extended return

- 2 vears after vou paid the tax

In addition, the amount of any credit or refund for a claim filed
within three vears of the tax return is limited to amounts paid
within the three vears before filing the claim plus the period of
any extension of time granted for filing the tax return. Similarly,
the amount of a claim filed within the two-vear period is limited

to the amount paid within the two vears before filing the claim.

The Appeals Office cannot change the amount of time the law allows
vou toe file a claim for refund or credit.

If yvou decide to appeal our decision, you should provide us with an
explanation of why vou cansider vour claim was filed an time; for
example, vou had an extension of time to file vour original tax

return. We will consider vour explanation before forwarding vour
request to the Appeals Office.

Note: reasonable cause or similar explanations that may provide an
excuse for relief fraom a penalty for the late filing of a tax return
cannot change the time limitations for filing a claim set by law.
Please review Publication 556, Examination of Returns, Appeals
Rights, and Claiwms for Refund, to see if wvou qualify for an exception
provided by law; for example, you were "financially disabled,”™ vou
were serving in a combat zone, or vour claim involves an item that
has a filing period in excess of the general three-vear pericd.

You have the right to appeal our decision to disallow vour claim.

You may represent vourself before Appeals. You may have an attorney,
certified public accountant, or person enrolled to practice before
the Internal Revenue Service represent vou. To have someone
represent you, attach Form 284B, Power of Attorney and Declaration

of Representative, (or similar written power of attorney) to vour
written statement., If we do not hear from vou within 30 davs from

the date of this letter, we will process vour case without further
action.

You may request a small dollar case appeal for a disallowed claim
that is less than $25,000 or prepare a formal protest for a
disallowed claim over $25,000.

To request a swmall dollar case appeal for a claim, do the following:
1. State that vou want to appeal.

-

2. List the disallowed items you disagree with and why vou don't
agree with each item.
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0735757555

Aug, 1 go7 LTR 105C ED
Privacy Act 200312 30 000 1
00002475

ROBERT N & CYNTHIA CADRECHA
“ FRANK PEREZ JR

201 E KENNEDY BLVD STE 420
TAMPA FL 33602-5823

3. Provide vour name, address, taxpaver identification number,
davtime telephone number, and a copv of this letter,.
4. Mail vour appeal reguest to the address shown on this letter.

To prepare a formal protest, do the following:

1. Prepare a written statement that vou want to appeal the
disallowance fto the Appeals Office.

2. Frovide your name, address, taxpaver identification number,
a davtime telephone number, and a copy of this letter. Lhow
the tax periods or vears and disallowed items yvou disagree
with and why vou don't agree with each item.

3. Include a detailed statement of facts with names, amounts,
locations, etc. to support vour reasons for disputing the
disallowance.

4. If you know the particular law or autheoritv that supports
vour position, vou should inform us of that law ar authority.
Please include a legal citation to assist in the appeals
process that supports vour claim, if applicable,

5. Sign the statement below and include it with vour written
appeal. If your authorized representative prepares the
request for an appeal, he/she must sign the statement and
include it with the appeal.

6. Mail yvour written formal protest to the address shown an
this letter,

STATEMENT BY INDIVIDUALS OR SOLE PROPRIETORS
"Under penalties of perjury, I declare that the facts present on

my written appeal are, to the best of my knowledge and belief,
true, correct, and complete."

Signature Date

Spouse's Signature, if a Joint Return Date
STATEMENT BY ATTORNEY, ENROLLED AGENT OR CERTIFIED PUBLIC ACCOUNTANT
"Under penalty of perjury, I declare that I prepared the written

statement and accompanving documents. To the best of mv knowledge
the protest and accompanyving documents are true and correct.™
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0735757555
Aug. 31, 2007 LTR 105C EO
200312 30 000 1

~ 00002476

ROBERT N & CYNTHIA CADRECHA
% FRANK PEREZ JR

201 E KENNEDY BLVD STE 420
TAMPA FL 33602-5823

Signature of Representative Enrollment Number Date

If you do not agree with our decision, vou may file suit to recover
tax, penalties, or other amounts, with the United States District
Court having jurisdiction or with the United States Claims Court.
These courts are part of the judiciary branch of the federal
government and have no connection with the Internal Revenue Service.

The law permits vou to do this within 2 vears from the date of this
letter. If vou decide to appeal our decision first, the 2-vear period
still begins from the date of this letter. However, 1if vou signed

an agreement that waived vour right to the naotice of disallowance

(Form 2297), the pericd for filing suit begins on the date vou filed
the waiver.

You may call 1-8646-899-9083 within 60 davs from the date of this

notice. Please have vyour information and this notice available
when wvou call.

HOW TO CONTACT uS

If vyou have anyv questions, please call us toll free at 1-800-82%9-8374.,

If vou prefer, vou may write to us at the address shown at the top
of the first page of this letter.

Whenever vou write, please include this letter and, in the spaces
below, give us your telephone number with the hours we can reach vaou.
Also, vou may want to keep a copy of this letter for vour records.

Telephone HNumber ( ) Hours
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073575755656
Aug. 31, 2007 LTE 105C EO
200312 30 000 1
00002477
ROBERT N & CYNTHIA CADRECHA
¥ FRANK PEREZ JR
201 E KENNEDY BLVD STE 420
TAMPA FL 33602-5823
Sincerely vours,
Melanie Burroughs
Dept. Manager, AM Operations 1/TPR

Enclosure(s):
Publication 1
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Internal Kevenue Serviee .

ATLANTA GA 39901-0025

ROBERT N & CYNTHIA CADRECHA
% FRAHK PEREZ JR

201 E KENHEDY BLVD STE 420
TAMPA FL 33602-5823

Lok el

11

CUT GUT AND RETURN THE VOUCHER AT THE BOTTOM OF THIS PAGE IF YOU ARE MAKING A PAYMENT,
EVEN IF YOU ALSO HAVE AN INQUIRY.

3=
\The IRS address must appear in the window. Use for pavments
6735757555 Letter Number: LTrRO105C
BODCD-SB Letter Date : 2007-108-31
Tax Period : 200312

|BHGRRRY
ST

ROBERT N & CYNTHIA CADRECHA

INTERNAL REVENUE SERVICE % FRANK PEREZ JR
201 E KENNEDY BLVD STE 420
ATLANTA GA 399501-0025 TAMPA FL 33602-5823

‘ll“lIl[llllllllilHlllll”IIl”HHIiI!IIIlIIH‘“

DK CADR 30 0 200312 k70 00000000000

A000065



Casesel2-3088- 18 cuent: 03/25/2P89€4685 PHII&DD7/26/2032

APPEAL, CLOSED, ECF

US Court of Federal Claims

United States Court of Federal Claims (COFC)
CIVIL DOCKET FOR CASE #: 1:11-cv-00152-GWM

CADRECHA et al v. USA Date Filed: 03/09/2011

Assigned to: Judge George W. Miller

Demand: $27,000

Case in other court12-05089

Date Terminated: 04/04/2012
Jury Demand: None
Nature of Suit: 212 Tax — Income,

Cause: 28:1491 Tucker Act Individual
Jurisdiction: U.S. Government Defendant

Plaintiff

ROBERT N. CADRECHA

represented bywilliam Kalish

Five

11)

and Akerman Senterfitt
401 E. Jackson Street
Suite 1700
Tampa, FL 33602
(813) 223-7333
Fax: (813) 223-2837
Email: william.kalish@akerman.com
ATTORNEY TO BE NOTICED
Plaintiff
CYNTHIA CADRECHA represented bywilliam Kalish
(See above for address)
ATTORNEY TO BE NOTICED
V.
Defendant
USA represented byBenjamin C. King , Jr.
U. S. Department of Justice
Tax Division, Claims Court Section
P.O. Box 26
Ben Franklin Station
Washington, DC 20044-0026
(202) 307-6506
Email: benjamin.c.king@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Date Filed # Docket Text
03/09/2011 1 | COMPLAINT against USA (DOJ) (Filing fee $350, Receipt number 072041)
copies served on Department of Justice), filed by ROBERT N. CADRECHA,
CYNTHIA CADRECHA. Answer due by 5/9/2011(Attachments: # 1 Civil
Cover Sheet, # 2 Exhibit A — Sealed. # 3 Exhibit B — Sealed, # 4 Exhibit C -
Sealed, #5 Exhibit D,_# 6 Exhibit E — Sealed)(hw1) (Entered: 03/10/2011)
03/09/2011 2 | NOTICE of Designation of Electronic Case. (hw1l) (Entered: 03/10/2011)
03/10/2011 3 | NOTICE of Assignment to Judge George W. Miller. (hw1l) (Entered: 03/10/20
03/15/2011 4 | NOTICE of Appearance by Benjamin C. King, Jr for USA. (King, Benjamin)
(Entered: 03/15/2011)
05/09/2011 5 | MOTION for Extension of Time until 6/8/2011 to File Answer re 1 Complaint,
filed by USAResponse due by 5/26/20King, Benjamin) (Entered: 05/09/201
05/10/2011 6 | ORDER granting 5 Motion for Extension of Time to Answ&nswer due by
6/8/2011.Signed by Judge George W. Miller. (kc1) Copy to parties. (Entered:
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https://ecf.cofc.uscourts.gov/doc1/01501051418?caseid=25887&de_seq_num=7&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511051419?caseid=25887&de_seq_num=7&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511051420?caseid=25887&de_seq_num=7&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511051421?caseid=25887&de_seq_num=7&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511051422?caseid=25887&de_seq_num=7&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511051423?caseid=25887&de_seq_num=7&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511051424?caseid=25887&de_seq_num=7&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511051431?caseid=25887&de_seq_num=9&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511051436?caseid=25887&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511053938?caseid=25887&de_seq_num=13&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511086450?caseid=25887&de_seq_num=16&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01501051418?caseid=25887&de_seq_num=7&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511087797?caseid=25887&de_seq_num=19&pdf_header=1&pdf_toggle_possible=1
https://ecf.cofc.uscourts.gov/doc1/01511086450?caseid=25887&de_seq_num=16&pdf_header=1&pdf_toggle_possible=1

Casesel2-3088- 18 cument: 03/25/2P8p€4635 PHIIED D7/2@/2032

05/10/2011)

06/08/2011

N

Unopposed MOTION for Extension of Time until 6/14/2011 to File Answer re
Complaint,, filed by USAResponse due by 6/27/201King, Benjamin) (Entered
06/08/2011)

1

06/08/2011

loo

ORDER granting 7 Motion for Extension of Time to Answenswer due by

6/14/2011 Signed by Judge George W. Miller. (kc1) Copy to parties. (Entered:

06/08/2011)

06/14/2011

o

Unopposed MOTION for Extension of Time until 6/21/2011 to File Answer re
Complaint,, filed by USAResponse due by 7/1/201(King, Benjamin) (Entered:
06/14/2011)

06/15/2011

ORDER granting 9 Motion for Extension of Time to Respond to Complaint,
Response due by 6/21/2018igned by Judge George W. Miller. (kc1) Copy to
parties. (Entered: 06/15/2011)

06/20/2011

MOTION to Dismiss pursuant to Rules 12(b)(1) and (6), filed by B&Aponse
due by 7/21/201XKing, Benjamin) (Entered: 06/20/2011)

07/21/2011

Unopposed MOTION for Extension of Time until August 19, 2011 to File
Responséo Motion to Dismissfiled by CYNTHIA CADRECHA, ROBERT N.
CADRECHAResponse due by 8/8/201(Kalish, William) (Entered: 07/21/2011

07/22/2011

ORDER granting 12 Motion for Extension of Time to File Response re 11
MOTION to Dismiss pursuant to Rules 12(b)(1) and f&sponse due by
8/19/2011 Signed by Judge George W. Miller. (za) Copy to parties. (Entered:
07/22/2011)

08/19/2011

RESPONSE to 11 MOTION to Dismiss pursuant to Rules 12(b)(1) and (6), fil
by CYNTHIA CADRECHA, ROBERT N. CADRECHAzeply due by 8/29/2011
(Attachments: # 1 Exhibit A, # 2 Exhibit B_# 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, #.6 Exhibit F, #7 Exhibit G_# 8 Exhibit H,_# 9 Exhibit 1, # 10 Exhibi
#_11 Exhibit K, # 12 Exhibit L, # 13 Exhibit M_# 14 Exhibit N, # 15 Exhibit O,
16 Exhibit P, # 17 Exhibit Q,_# 18 Exhibit R_# 19 Exhibit S, # 20 Exhibit T, #
Exhibit U, # 22 Exhibit V, # 23 Exhibit W, # 24 Exhibit X, # 25 Exhibit Y)(Kalig
William) (Entered: 08/19/2011)

08/31/2011

Unopposed MOTION for Extension of Time until October 6, 2011 to File Rep
Plalintiffs’ Response to Defendant's Motion to Dispfiked by USAResponse
due by 9/19/2011King, Benjamin) (Entered: 08/31/2011)

y

09/01/2011

ORDER granting 15 Motion for Extension of Time to File Reply to Plaintiffs'
Response to Defendant's Motion to Disniissply due by 10/6/2011Signed by
Judge George W. Miller. (np3) Copy to parties. (Entered: 09/01/2011)

09/22/2011

Unopposed MOTION for Extension of Time until October 14, 2011 to File Re
filed by USAResponse due by 10/11/201King, Benjamin) (Entered:
09/22/2011)

ply,

09/22/2011

ORDER granting 17 Defendant's Motion for Extension of Time to File Reply.
Defendant shall file its reply by Friday, October 14, 2011Signed by Judge
George W. Miller. (np3) Copy to parties. (Entered: 09/22/2011)

10/13/2011

Unopposed MOTION for Extension of Time until October 18, 2011 to File Re
filed by USAResponse due by 10/31/201King, Benjamin) (Entered:
10/13/2011)

ply,

10/14/2011

ORDER granting 19 Defendant's Motion for an Enlargement of Time to File
Reply. Defendant's reply in support of its motion to dismiss shall be filed by
Tuesday, October 18, 2011Signed by Judge George W. Miller. (np3) Copy to
parties. (Entered: 10/14/2011)

10/18/2011

REPLY to Response to Motion_re 11 MOTION to Dismiss pursuant to Rules
12(b)(1) and (6), filed by USA. (Attachments: # 1 Table of Contents and
Authorities, # 2 Exhibit Declaration of Charity McDaniel)(King, Benjamin)
(Entered: 10/18/2011)
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12/01/2011

22

NOTICE, filed by CYNTHIA CADRECHA, ROBERT N. CADRECHA&Xxhibit G
(Attachments: # 1 Exhibit G — Notice of Disallowance)(Kalish, William) (Enter
12/01/2011)

ed:

01/12/2012

STIPULATION, filed by All Parties. (King, Benjamin) (Entered: 01/12/2012)

01/13/2012

R (k3

ORDER re Further Briefingl'he parties are hereby ORDERED to file

simultaneous briefs in response to the Court's questions by January 27, 2012.

Signed by Judge George W. Miller. (np3) Copy to parties. (Entered: 01/13/2(Q

12)

01/27/2012

RESPONSE to 24 Orddited January 13, 2014iled by USA. (King, Benjamin)
(Entered: 01/27/2012)

02/01/2012

MOTION for Leave to File Attached answers to the Court's Order filed on Jar
13, 2012 Out of Timg¢and) Motion for Enlargement of Tipided by All
PlaintiffsResponse due by 2/21/20 Kalish, William) (Entered: 02/01/2012)

uary

02/02/2012

ORDER granting 26 Plaintiffs' Motion for Leave to File Out of TirA&intiffs
shall file a response to the Court's January 13, 2012 Order by February 3,
2012.Signed by Judge George W. Miller. (np3) Copy to parties. (Entered:
02/02/2012)

02/03/2012

RESPONSE to 24 Ordelated January 13, 2018led by All Plaintiffs. (Kalish,
William) (Entered: 02/03/2012)

04/02/2012

PUBLISHED OPINION AND ORDER granting 11 Defendant's Motion to
Dismiss. Plaintiffs' complaint is DISMISSED for lack of jurisdiction pursuant t
Rule 12(b)(1) of the Rules of the Court of Federal Claims. The Clerk is direct
enter judgment. Signed by Judge George W. Miller. (np3) Copy to parties.
(Entered: 04/02/2012)

D
ed to

04/04/2012

JUDGMENT entered, pursuant to Rule 58, dismissing the complaint for lack
jurisdiction pursuant to RCFC 12(b)(1). (Copy to parties) (dls) (Entered:
04/04/2012)

05/21/2012

NOTICE OF APPEAL, filed by CYNTHIA CADRECHA, ROBERT N.
CADRECHA. Filing fee $ 455, receipt number 073738. Copies to judge, oppd
party and CAFC. (ar) (Entered: 05/22/2012)

)Sing

06/04/2012

CAFC Case Number 2012-5089 for 31 Notice of Appeal filed by CYNTHIA
CADRECHA, ROBERT N. CADRECHA. (hw1) (Entered: 06/04/2012)
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